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Before the Telangana AAAR - Magnetic Infotech Pvt Ltd 
(Applicant) 
Telangana Appellate Authority on Advance Ruling, GST | 2022 SCC OnLine TS AAAR-GST 1 

Background facts 

▪ The Applicant is a registered entity under the provisions of the Goods and Services Tax Act, 2017 
(GST) and is engaged in providing pre and post examination services to educational boards, 
universities and open universities.  

▪ The Applicant has entered into agreements with various educational institutions located in 
different States. The scope of work in respect of the services being provided to the educational 
institutions by the Applicant can be divided into following three categories, vis (i) data 
processing for conduct of examinations, (ii) results preparation, and (iii) generation and printing 
of statistical data and reports in the prescribed proformas as required by the educational 
institutions. The Applicant was claiming exemption under the provisions contained in Sl. No. 
66(b) of the Notification No. 12/2017 - Central Tax (Rate), dated June 28, 2017.  

▪ Accordingly, the Applicant sought an advance ruling on the scope of exemption provided under 
GST in such transaction, and whether the applicant shall qualify for it from the Telangana State 
Authority for Advance Ruling (TSAAR). In the advance ruling issued by the TSAAR, the Members 
of the Authority expressed different/conflicting opinions on the second issue.  

▪ As such, the Application was referred to the AAAR in terms of Section 98(5) of the CGST/TGST 
Act, 2017 for hearing and decision on the second issue before the TSAAR. 

Issue at hand?  

▪ Whether the exemption is available to the Applicant in case of the services provided on sub-
contract basis i.e., the Applicant provides pre and post examination services to the main 
contractor who in turn provides the said services to the educational boards and universities 
(including open universities)? 
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Decision of the Authority 

▪ It is pertinent to note that before the TSAAR, the Applicant had contended that that the supply 
of pre and post examination services to educational institutions are in relation to admission to or 
conduct of examination by the said institutions. Accordingly, the services being provided to the 
educational institutions would fall under Sl. No. 66(b) of the Notification No. 12/2017- Central 
Tax (Rate), dated June 28, 2017 and be eligible for exemption from payment of GST.  

▪ In case of provision of pre and post examination services by the Applicant as a sub- contractor to 
the main contractor who in turn provides the said services to educational institutions, the 
Applicant contended that as the services in relation to conduct of examination by the 
educational institutes are exempted, in this case also the services are in relation to conduct of 
examination by educational institutions which are ultimately provided to educational institute 
and, therefore, exemption would also be available to the Applicant even though the services are 
provided on sub-contract basis.  

▪ At the outset, the AAAR examined the contents of Sl. No. 66 of the Notification No. 12/2017 - 
Central Tax (Rate), dated June 28, 2017 and stated that the exemption is available when services 
are provided to an educational institution, by way of ‘Services relating to admission to, or 
conduct of examination by, such institution’. In other words, the exemption would be available 
when the services are provided ‘to’ an educational institution for services relating to admission 
to, or conduct of examination by, such an institution.  

▪ The AAAR took into consideration the submissions/contentions advanced by the Applicant and 
held that since in the present case the main contractor to whom the Applicant is to provide 
services as subcontractor is not an educational institution, though the services are allegedly 
being provided to the educational boards and universities by the main contractor, the 
exemption contained in the aforesaid notification would not be available to the Applicant.  

▪ The AAAR further remarked that when exemption contained in a notification is to be claimed, an 
applicant is to satisfy the conditions prescribed therein and that the wordings of any notification 
have to be strictly read to allow or deny any exemption.  

▪ Accordingly, the AAAR held that the Applicant being a sub-contractor, is not eligible to claim 
exemption under the Notification No. 12/2017 - Central Tax (Rate), dated June 28, 2017. 

NHAI v. MEP Chennai Bypass Toll Road Pvt Ltd & Anr 
High Court of Delhi | OMP(T) (COMM.) 48/2022, IAs 6739/2022, 6740/2022, 6741/2022 and 
6742/2022 

Background facts 

▪ The Petitioner National Highway Authority of India (Petitioner/NHAI) and the Respondent MEP 
Chennai Bypass Toll Road Pvt. Ltd. (Respondent) entered into a Concession Agreement dated 
January 14, 2013. After a dispute arose between the parties, an Arbitral Tribunal was 
constituted, and the dispute was referred for arbitration.  

▪ The Arbitral Tribunal passed an order that it was not bound by ICADR Rules and thus determined 
the arbitral fees for the claims and the counterclaims separately. The Arbitral Tribunal passed an 
order suspending the claims and counterclaims of the respective parties on the ground that the 
parties had failed to clear arrears of arbitral fee. 

▪ Thereafter, the Respondent paid arbitral fee and based on the same, the Tribunal restored the 
counterclaims. The Arbitral Tribunal, however, reiterated that NHAI's claims would remain 
suspended on account of its failure to clear the outstanding arbitral fee. 

▪ NHAI filed an application before the Arbitral Tribunal to revise the arbitral fee in accordance 
with the Fourth Schedule of the Arbitration and Conciliation Act, 1996 (Act). The Arbitral 
Tribunal dismissed the application holding that it was not bound by the Fourth Schedule of the 
Act and that the arbitral fee was determined separately for the claims and the counterclaims 
keeping in mind the facts and complexity of the dispute between the parties. The Arbitral 
Tribunal held that the counterclaim(s) should be treated separately from the claims in view of 
Order 8 Rule 6A of the Code of Civil Procedure, 1908. 

▪ Against the order passed by the Arbitral Tribunal, the Petitioner filed a petition under Section 14 
and Section 15(2) of the Act to seek termination of the mandate of the Arbitral Tribunal on the 
ground that the Arbitral Tribunal had become de jure and de facto unable to perform its 
functions. 

▪ Submissions of the Petitioners:  

 The Arbitral Tribunal had fixed the arbitral fee contrary to the terms of the agreement 
between the parties.  

HSA  
Viewpoint 

In recent times when interpretation 
has become completely subjective 
and varied in nature, the present 
Advance Ruling by AAAR correctly 
upholds the principle that 
notifications need to be interpreted 
strictly. Notifications cannot be 
interpreted on any presumption or 
assumption but in the light of what is 
clearly expressed; they cannot imply 
anything which is not expressed. 
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 As per the agreement entered into between the parties, the arbitral fee was payable to 
the Arbitral Tribunal as per the ICADR Rules. Thus the arbitral fee was payable on the 
dispute, i.e., the claim and the counter-claim, cumulatively and not separately. 

 The Tribunal could not charge fees separately on claims and counterclaims or charge a fee 
higher than what was agreed upon between the parties, in light of the interpretations 
given by the Court to the expression ‘amount in dispute’- as found in the Fourth Schedule 
of the Act, which is pari materia to Schedule I of the ICADR Rules. 

 The Arbitral Tribunal by charging a higher fee than what was agreed between the parties, 
had not accepted the mandate, and was therefore de jure unable to perform its functions. 

▪ Submissions of the Respondent: 

 The entire petition is misconceived as the Arbitral tribunal is free to decide its own fees 
and it is clear that the Tribunal had agreed to charge fee on claims and counter claims 
separately and not commutatively at time of appointment of tribunal vide order dated 
May 14, 2019. 

Issue at hand?  

▪ Whether or not the Arbitral Tribunal is permitted to fix its fee, if its appointment is made by way 
of an ad hoc agreement between the parties? 

Decision of the Court 

▪ The Court held that it is too late in the day for the Petitioner to now question the appointment 
of the Tribunal and argue that such appointment is contrary to the terms of the Agreement. 
Continuation of arbitral proceedings and periodical payments made by Petitioner, without any 
protest or reservation, signified that the Petitioner had agreed and accepted the fee decided to 
be charged by the Arbitral Tribunal. The Court ruled that the Arbitral Tribunal's observations that 
the arbitral fee was to be determined in terms of Fourth Schedule of the Act, does not mean 
that the fee has to be charged cumulatively on the claims and counterclaims. 

▪ The Court held that continuation of the arbitral proceedings since 2019 indicated that Petitioner 
had explicitly accepted the terms of appointment of the Arbitral Tribunal and as there was 
substantial delay in approaching the Court, this was a good ground to refuse interference by the 
Court. 

▪ The Court has ruled that the Arbitral Tribunal was permitted to fix its fee, since its appointment 
was made by way of an ad hoc agreement between the parties. 

Shalin Mukeshbhai Patel v. State of Gujarat 
High Court of Gujarat | R/Special Civil Application No. 387/2021 

Background facts 

▪ Mr. Mukeshbhai H. Patel, the Petitioner's father, purchased an agricultural land through two 
separate sale deeds on February 24, 2000 and thereafter got the land converted into N.A. 
Subsequently, in 2015, the names of the wife, the daughter, and the son i.e., Mr. Shalin 
Mukeshbhai Patel (Petitioner) were shown in the Revenue Record Form 6 and 7/12 as co-
owners of the property.  

▪ The root of the interpretative discourse arose on December 27, 2016, when the daughter 
relinquished her right to share in favor of her brother i.e., the Petitioner herein, regarding the 
two properties by a release deed on a stamp paper. The said document was presented for 
registration before the Sub-Registrar, Gandhinagar. 

▪ Consecutively, a show-cause notice was issued by the Deputy Collector impounding the 
documents under Section 33 of the Gujarat Stamp Act, 1958 (Act), in light of the Government 
Notification dated May 08, 2013, on the grounds of inadequacy of stamp duty of INR 100. Vide 
the said show-cause notice, the Petitioner was asked for justification as to why stamp duty on 
the basis of the market value of the relinquished portion of the share should not be levied.  

▪ Upon response to the show-cause notice, the Deputy Collector passed an Order on July 02, 2019 
holding the Petitioner to be liable to pay the deficit stamp duty for entering the names of the 
family members in the property as co-owners during the lifetime, together with penalty, 
interest, and registration fees on the release document amounting to a total stamp duty of INR 
22,42,630.00.  

▪ Aggrieved by the Order dated July 02, 2019, the Petitioner filed Appeals under Section 53(1) of 
the Gujarat Stamp Act, 1958. After depositing 25% of the stamp duty in compliance with the 
Order dated July 02, 2019, the appeals were rejected vide Orders dated June 04, 2020.  

HSA  
Viewpoint 

The Court has clarified the 
applicability of the Fourth Schedule 
on proceedings arising out of 
arbitration agreement providing for 
appointment of ad hoc Arbitrators 
where the Arbitral Tribunal has 
accepted its appointment outside the 
mandate of the institutional 
arbitration rules such as the 
International Centre for Alternative 
Dispute Resolution Rules (ICADR 
Rules) and its entitlement to 
determine its fee out of the scope of 
the ICADR Rules. Moreover, the legal 
position on the aspect of cumulative 
fee on claims and counterclaims in 
an arbitration proceeding has also 
been clarified. Further, the conduct 
of the party raising an objection on 
the mandate of an Arbitral Tribunal, 
being a factual facet, has also been 
clarified. 
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▪ In view of the above, the Petitioner filed the present petition before the High Court of Gujarat 
(HC) seeking quashing and setting aside the Orders passed by the authorities under the Gujarat 
Stamp Act, 1958. 

Issues at hand?  

▪ Whether a release deed falls within the umbrella definition of conveyance under Section 2(g) of 
the Act? 

▪ Whether a release deed, purported to release the share in the interest of the property, would 
amount to a document that can be considered chargeable under Article 49(b) of the Act? 

Decision of the Court  

▪ At the outset, the HC examined the relevant provisions of the Act and noted that Section 2(g) of 
the Act defines ‘conveyance’ and instruments revolving around conveyance are charged with 
stamp duty established in Article 20 of the Act. Secondly, consonantly, Article 49 deals with 
stamp duties payable on ‘release’, wherein, it stipulates and empowers lucidly in Article 49(b) 
that every release not covered within the ambit of Article 49(a) has to be charged analogously to 
‘conveyance’ empowered within Article 20 of the Schedule therein.  

▪ Navigating forward in the concentric, the HC pointed out that whether a release or 
relinquishment deed falls within the umbrella definition of conveyance under Section 2(g) of the 
Act or not becomes the central question for determining the stamp duties payable on the 
instruments. Within the anatomical statutory reference, the HC considered provisions of the Act 
to evidently highlight that a release ‘is a deed where or an instrument where a person renounces 
a claim upon another against a specified property’ and reasonably deduced that release cannot 
be said to be a conveyance for consideration or other rights.  

▪ The HC referred to numerous judgments and essentially laid emphasis on the decision of the 
Madras High Court in The Chief Controlling Revenue Authority v. K. Manjunatha Rai1, which 
considered a question of whether a deed of release is a deed of release or conveyance and 
substantiated thereupon that a release deed cannot be said to be a conveyance for 
consideration or other rights and, therefore, stamp duty is not to be charged in accordance with 
the stamp duty for conveyance.  

▪ The HC further placed reliance upon the case of Hari Kapoor v. South Delhi Municipal 
Corporation2, wherein the Delhi High Court adjudicated a dispute of levy of stamp duties on 
release deeds, which manifested a facet that release or relinquishment on a non-judicial stamp 
paper of INR 10 is permitted when title to the property had been inherited by a common 
ancestor and additionally made an observation that a deed can be called a deed of release by 
using words of sufficient amplitude which transfers title to one having no title and it cannot be 
titled to be a conveyance which attracts a stamp fee. 

▪ While arriving at its decision, the HC relied upon the case of Tripta Kaushik v. Sub Registrar Vi-
A, Delhi & Anr3, wherein the Delhi High Court relied upon several decisions and held that a deed 
of release cannot fall within the definition of conveyance as it is only a release by which one of 
the co-owners relinquishes the share in favor of the other. Additionally, the Delhi High Court 
observed that a release deed is only a release of interest and therefore, such a document cannot 
be said to be susceptible to be charged as a conveyance.  

▪ The HC ascertained the established position of law on the susceptibility of the instrument used 
to stamp duty and corroborated that the stamp duty on a release deed under the Act does not 
depend upon the presence or absence of consideration, whereas, the essential ingredients to 
note in release deed is that the right is not created but rather enlarged i.e. release must be in 
favor of a person, who already had a title to the property, the effect of which is to enlarge the 
right. 

▪ Weighing the circumstantial array from the precedential test, the HC arrived at the conclusion 
that in order to ascertain the nature of the instrument, one needs to examine the actual 
character of the transaction intended via the document rather than the language or the 
nomenclature used to define the document. The mere use of the terms such as ‘consideration’’, 
or ‘transfer’ would not affect the nature of the transaction. Conclusively, the HC also observed 
that it is not necessary that a co-owner needs to have inherited the property for a 
relinquishment deed, and it can also be acquired.  

▪ Summing up the central questions of the case, the HC held that the document in question would 
not be chargeable under Article 49(b) of the Act, quashed the Orders passed by the Deputy 
Collector, and directed the amount deposited to be refunded to the Petitioner on the reasoning 

 
1 AIR 1977 Mad 10 
2 W.P. (C) 3370/2018 
3 W.P. (C) 9193/2019 

HSA  
Viewpoint 

Within the established framework for 
the determination of stamp duties in 
the Indian legal realm, there are 
some undefined edges for the 
statutory interpretation. The High 
Court has analyzed a plethora of 
cases passed by the various other 
High Courts in order to determine the 
characteristics, nature, and stamp 
duty payable for release deeds. 
Unquestionably, the confusion was 
structured on contrasting judgments 
and shifting positions of various 
Courts, and thereby, as release 
deeds are in increasing practice, 
such clarity will be quite helpful. The 
High Court by way of the present 
judgment has established the 
position of the release deed with 
respect to its character, 
nomenclature, mode of acquisition of 
property, and stamp duty 
implications thereon. The High Court 
has conclusively held that a deed of 
release will not be treated as 
‘conveyance’ and, therefore, a 
release or relinquishment deed will 
not be charged under Article 49(b) of 
the Act. 
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that a deed of release cannot fall within the definition of conveyance as it is only a release by 
which one of the co-owners relinquishes the share in favor of the other and ergo, release or 
relinquishment deed would not amount to a document that can be considered chargeable under 
Article 49(b) of the Act. 

Smt. Anjali v. Lokendra Rathod 
Supreme Court of India | Civil Appeal No. 009014 of 2022   

Background facts 

▪ The present Appeal arises out of the judgement of the Madhya Pradesh High Court in 2018. The 
issue started when Rajesh (deceased) died as a result of a motor accident in 2010. The deceased 
was aged 28 years at the time of the accident and had an earning of INR 15,000 per month. In 
addition to the same, deceased’s income tax return was filed before the Motor Accident Claims 
Tribunal, Indore (Tribunal) which showed his income to be INR 9,855 per month.  He was 
survived by his two wives, three children and his parents.  

▪ Appeal was filed before the Tribunal under Section 166 of the Motor Vehicles Act, 1988 (Act) 
demanding a compensation of INR 20 lakh. In response to the same, the Tribunal allowed a claim 
of INR 6,24,000 together with 6% annual rate of interest. Aggrieved by the same, the Appellants 
moved to the High Court which increased the compensation to INR 11,41,000 with interest at 
the rate of 6% per annum. After the ruling of the High Court, the Appellant moved to the 
Supreme Court dissatisfied by the High Court’s decision raising the following objections.  

▪ The compensation awarded to the appellants is not in accordance with the provisions of the 
Motor Vehicles Act, 1988. 

▪ The appellants were not given ‘just compensation’ as provided under Section 168 of the Motor 
Vehicles Act, 1988. 

Issues at hand? 

▪ Whether the amount of compensation awarded by the Tribunal and the High Court is in 
accordance with the established law?   

▪ Whether the awarded compensation comply with the standard of ‘fair and equitable’ 
compensation? 

Decision of the Court 

▪ While analyzing the Motors Vehicles Act, 1988, the Supreme Court construed the importance of 
‘just and fair compensation’ under the Act and highlighted the need to apply the principles of 
natural justice while granting compensation to the victim or his family. It emphasized on the fact 
that Section 168 of the Motor Vehicles Act does not provide a fixed amount of compensation. 
On the contrary, it uses the term ‘fair compensation’ and leaves it on the Courts to decide the 
amount on the foundation of fairness, reasonableness and equitable grounds. Emphasis was laid 
by the Court on the ‘equitable’ ground and analyzing the same it cited its ratio in the case of 
Sarla Verma & Ors v. Delhi Transport Corporation4 wherein it was held that the purpose of a 
‘just compensation’ is to adequately compensate the victim. It should in no way act as a means 
of profit making for the parties.    

▪ On the question of ‘adequate amount’ to be granted to the family of the deceased, the Court 
reiterated the law laid down by it in the case of Sarla Verma (supra), where it was held that in 
case of family exceeding six members the deduction towards personal and living expense of the 
deceased should amount to 1/5th. The Court also laid significance on the calculation of future 
prospects of the deceased while fixing the amount of compensation. Taking into account the 
above view, the Court concluded that the Tribunal defaulted in not making any additions to the 
future prospects of the deceased. Moreover, as laid down in the case of Pranay Sethi, in the 
process of determination of income, an addition amounting to 50% of actual salary shall be 
assessed as future prospect in cases where the deceased has a permanent job and is below the 
age of 40 years. In the instant case the above shall be applicable in light of the fact that the 
deceased was 28 years of age. Lastly, it was ordered by the Court to follow the fixed amounts 
laid by it for conventional heads which include funeral expenses, loss of consortium, etc.    

▪ In conclusion, the Appeal in the instant case was allowed by the Court to the extent of required 
modifications.  

 
 

4 Civil Appeal No 3483 of 2008 

HSA  
Viewpoint 

The Supreme Court has rightly 
allowed the Appeal in the instant 
case, since the Tribunal’s 
understanding of compensation was 
clearly erroneous. It is high time to 
fix standards of compensation in 
view of the fact that an unreasonable 
amount of compensation jeopardizes 
the position of needy families. A 
compensation amount as accurately 
laid down by the Supreme Court 
must be adequate in its nature. 
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Simplex Infrastructure Ltd & Anr v. JP Singla Engineers & 
Contractors 
High Court of Punjab and Haryana I Civil Revision Application No. 6634/2019 

Background facts 

▪ The Petitioner is a proprietorship firm and deals in the construction of roads and buildings. 

▪ The Petitioner assigned the road work to the Respondent which the Respondent completed as 
per specifications of the Petitioner. After completion of the work, the Respondent raised the 
bills and communicated the same to the Petitioner.  

▪ The Petitioner continued to assure the Respondent that the payment would be released. 
However, the Petitioner did not disburse the payment to the Respondent despite receiving 
numerous reminders. 

▪ The Respondent filed a Civil Suit for recovery of INR 27,16,659 as principal amount and INR 
3,79,748 as interest @ 15% per annum. During the pendency of the suit, the Petitioner filed a 
Section 8 application under the Arbitration and Conciliation Act, 1996 before the Civil Judge 
regarding the non-maintainability of the suit filed by the Respondent, since work order clearly 
stipulated the matter to be referred to arbitration in case of any dispute between the parties.  

▪ The Section 8 application was dismissed and the Petitioner approached the High Court by way of 
the present Revision Petition filed for the purpose of challenging the order dated September 5, 
2019, passed by the Civil Judge (Junior Division) Chandigarh, whereby the application under 
Section 8 of the Arbitration and Conciliation Act, 1996 had been dismissed. 

Issue at hand? 

▪ Whether a dispute regarding non-payment of dues can be referred to arbitration when the 
liability is not disputed? 

Decision of the Court 

▪ The High Court observed that the present case is simply with respect to non-payment of dues 
and it cannot be said to be a dispute arising out of the work contract. The Court observed that 
the operation of the agreement ceases once the Respondent has completed the work project. 
Hence, being a simple case of non-payment of final amount due, the arbitration clause cannot 
be applicable in this case. 

▪ The High Court thus held that this case cannot be referred to arbitration, and in the face of 
admitted liability by the Petitioner, Respondent has rightly and legally filed a suit for recovery.  

▪ Upon perusal of records, it was revealed to the Court that Respondent had sent numerous 
reminders and emails to the Petitioners for payment, but the Respondent received no reply 
from the Petitioner. As such, in view of the aforesaid facts and discussion, the High Court upheld 
the order dated September 5, 2019 impugned herein and dismissed the revision petition. 

Tejendra Singh & Anr v. Mohd. Anis Ahmad 
High Court of Uttarakhand at Nainital I Writ Petition (M/S) No. 3015 of 2022 

Background facts 

▪ The Respondent was a tenant of a shop and was inducted by its owner, Mr. Chandi Prasad ,in 
the year 1995. 

▪ After the death of Mr. Chandi Prasad, his son became the owner of the shop. Thereafter, a fresh 
lease deed was executed between the son and the Respondent. 

▪ Subsequently the son transferred the shop to the Petitioners, Tejendra Singh and Sukhjeet 
Singh. 

▪ The Petitioners refused to accept the rent from the Respondent. 

▪ The Respondent apprehended his forcible dispossession from the said shop and filed a Suit for 
permanent injunction, in which he filed an application under Order XXXIX Rule 1 & 2 CPC. 

▪ The Trial Court rejected the temporary injunction application. However, in an Appeal filed by the 
Respondent under Order XLIII Rule 1(r) CPC, the Additional District Judge allowed the appeal.  

▪ The Petitioners, being aggrieved by this judgment of the Appellate Court, have filed the present 
Writ Petition. 

 

HSA  
Viewpoint 

In the present case, the Hon’ble High 
Court has based its judgments on two 
main points: (a) that to initiate 
arbitration proceeding, there must 
exist a dispute between the parties 
(pertaining to the Arbitration 
Agreement); and (b) since the 
Petitioner herein has not disputed its 
liability but has merely not paid its 
dues, there exists no dispute in that 
case. Therefore, the Hon’ble Court 
has decided that there is no 
arbitrable dispute in the present 
case and the matter is limited to only 
recovery of dues, for which a Suit can 
be initiated in the Civil Courts. 
However, there is an apparent 
lacuna in this judgment which could 
be exploited by any defaulter party 
by citing this judgment. In our view, if 
non-performance of a contractual 
obligation is considered as a breach 
of contract and can be referred to 
arbitration, then even non-payment 
of contractual liability should be 
considered as a breach of contract 
and should be eligible to be referred 
to arbitration. 
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Issue at hand? 

▪ Whether owner of property can forcefully dispossess an unauthorized occupant? 

Decision of the Court 

▪ The High Court concurs with the view taken by the learned Appellate Court and has recorded the 
following observations: 

 Since the Petitioners’ refused to accept the rent from the Respondent, the Respondent 
started depositing rent in Court under Section 30 (1) of U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972.  And merely because the order passed under Section 
30 (1) of U.P. Act No. 13 of 1972 was set aside on technical ground by the Revisional Court 
vide judgment dated May 09, 2017(in another matter), will not entitle the landlords to 
forcibly evict the tenant.  

 Thereafter the Court referred to a judgment of Lallu Yeshwant Singh v. Rao Jagdish 
Singh5 wherein it was observed that ‘under the Indian law the possession of a tenant who 
has ceased to be a tenant is protected by law. Although he may not have a right to 
continue in possession after the termination of the tenancy his possession is juridical, and 
that possession is protected by statute. Under Section 9 of the Specific Relief Act, a tenant, 
who has ceased to be a tenant, may sue for possession against his landlord if the landlord 
deprives him of possession otherwise than in due course of law, but a trespasser who has 
been thrown out of possession cannot go to Court under Section 9 and claim possession 
against the true owner’.  

 The Court also relied on Midapur Zamindary Company Ltd v. Kumar Naresh Narayan Roy6 
of the Privy Council and East India Hotels Ltd v. Syndicate Bank7 of the Hon’ble Supreme 
Court which record a similar observation whereby the statutory protection bestowed upon 
an unauthorized occupant is made absolute. 

 Hence, merely because the order passed under Section 30 (1) of U.P Act was set aside on 
technical grounds by the Revisional Court, the landlords are not entitled to forcibly evict 
the tenant. 

▪ In view of the aforementioned observations, the Court dismissed the Writ Petition. 

Welspun One Logistics Parks Fund I v. Mohit Verma & Ors 
High Court of Delhi I 2022 SCC Online Del 4492 

Background facts 

▪ The present Petition was filed by the Welspun One Logistics Parks Fund I (Petitioner) under 
Section 11(6) of the Arbitration and Conciliation Act, 1996 (Act) thereby seeking appointment of 
an Arbitrator for adjudicating the disputes which had arisen between the parties in relation to 
the Non-Binding Term Sheet dated November 26, 2021. (Term Sheet). 

▪ As per the Clause 12 of the Term Sheet (which contains the Arbitration Agreement), the disputes 
arising out of the Term Sheet is to be resolved by arbitration in accordance with the Arbitration 
and Conciliation Act, 1966 through a Sole Arbitrator who will be appointed by mutual consent of 
the parties with seat and venue in Delhi.  

▪ Even though the agreement is titled as ‘Non-Binding Term Sheet’, it was agreed by the parties 
that the clauses pertaining to confidentiality, expenses and dispute resolution in the Term Sheet 
will be binding on both the parties, during the term thereof. 

▪ It is pertinent to note that pursuant to disputes arising between the parties, the Petitioner 
invoked the Arbitration Agreement vide Notice dated June 06, 2022. The same was responded to 
by the Respondents Advocates on July 05, 2022, thereby refusing the appointment of an 
Arbitrator. Accordingly, the Petitioner was constrained to file the present Petitioner under 
Section 11(6) of the Act, before the Delhi High Court. 

Issue at hand? 

▪ Whether the present Petition filed under Section 11 (6) of the Act, is maintainable, inasmuch as 
the Term Sheet being relied upon itself states that it is a ‘Non-Binding Term Sheet’? 

 

 
5 AIR 1954 Bombay 358 
6 AIR 1924 PC 144 
7 1992 Supp (2) SCC 29 

HSA  
Viewpoint 

Nmerous judgments passed by 
various Courts have made absolute 
that an unauthorized occupant 
cannot be forcefully evicted and his 
eviction ought to be done by due 
process of law. This is to ensure and 
preserve the peace law and order in 
the society. However, it has often 
been observed that miscreants do 
take wrongful advantage of this 
position of law and continue to 
occupy the premises for years 
together, whilst obstructionist 
proceedings are initiated against 
them. In our opinion, a more robust 
and a watertight mechanism is the 
need of the hour so that the true 
owner of a premises is not deprived 
of his right. 
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Decision of the Court 

▪ At the outset, the Court placed reliance on Vidya Drolia v. Durga Trading Corporation8 and N.N. 
Global Mercantile Private Ltd v. Indo Unique Flame Ltd & Ors9  and held that Arbitration 
Agreement is separate agreement and is distinct from the main contract, even if it is stated as a 
clause. In judging whether the parties can refer arbitration or not, a prima facie study shall be 
carried out by the Court to determine the if the Arbitration agreement is distinct from the main, 
has shown to be void or voidable.  

▪ It was also observed that the judicial review and jurisdiction of the Court under Section 11 of the 
Act is extremely limited, and the Arbitral Tribunal is the preferred first authority to decide the 
question of non-arbitrability. Further, the Court can only refuse to refer parties to arbitration 
only when the Arbitration Agreement is non-existent, invalid or when the disputes are non-
arbitrable.  

▪ It was also observed by the Court that despite the name of the Term Sheet as ‘Non- Binding 
Term Sheet’, the arbitration clause is specifically made binding on the parties and Term Sheet 
expressly states that notwithstanding its title, dispute clause is binding on the parties.  

▪ It was observed by the Court that the question of whether Petitioner would succeed in 
arbitration proceeding is a matter to be discussed in the Arbitral Tribunal. Further, whether the 
covenants of the Term Sheet are illegal or void in terms of regulation does not affect the 
arbitration clause. 

▪ Seeing no impediment in appointing a Sole Arbitrator for adjudicating the disputes that have 
arisen between the parties in relation to Term Sheet, the Court allowed the present Application 
and appointed Mr. Justice Dipak Misra (Former Chief Justice of India), as the Ld. Sole Arbitrator 
in the matter. 

Govind Singh v. Satya Group Pvt Ltd & Anr 
High Court of Delhi I FAO (COMM) 136/2022 

Background facts 

▪ In June 2014, Govind Singh entered into a Buyer Agreement with Satya Group. Due to certain 
discrepancies in respect of the consideration amount noted in the Buyer Agreement, a new 
Buyer Agreement was executed in August 2017. 

▪ Disputes arose between the parties under the new Buyer Agreement and Mr. Singh invoked 
arbitration. After constitution of the Tribunal, Mr. Singh appeared and objected to the 
appointment procedure of the Arbitrator and left the proceedings. Despite raising the 
objections, the Tribunal passed an ex-party award in favor of Satya Group. Mr. Singh’s challenge 
to the award was unsuccessful. The order was then appealed before the Delhi High Court under 
Section 37 of the Arbitration & Conciliation Act, 1996 (Act).  

Issue at hand? 

▪ Whether the unilateral appointment of the Arbitrator by Satya Group was valid in law? 

Decision of the Court 

▪ Mr. Singh argued that the unilateral appointment of the Arbitrator by the Managing Director of 
Satya Group was not permissible. Satya Group argued that Mr. Singh neither raised an objection 
when the Arbitrator was being appointed nor objected during the course of the proceedings. 
Therefore, Mr. Singh has waived his right to raise an objection after the award has been passed.  

▪ The Court observed that challenge under Section 34 the Act was dismissed because the 
Commercial Court noted that the Arbitrator had complied with Section 12 of the Act by making 
necessary disclosures, which was not contested. Therefore, the Commercial Court was of the 
view that the appointment was valid. The Court observed that the Commercial Court failed to 
address the issue that the Arbitrator was ineligible to be appointed as an Arbitrator.  

▪ The Court applied the law laid down in TRF Ltd v Energo Engineering Projects Ltd10 and Perkins 
Eastman Architects DPC & Ors v HSCC (India)11 Ltd where it was said that a person who is 
ineligible to act as an Arbitrator is also ineligible to be appointed as an Arbitrator. In view of the 
law settled by the Supreme Court, the Court held that the Arbitrator unilaterally appointed by 
Satya Group was ineligible to act as an Arbitrator under Section 12 (5) of the Act.  

 
8 (2021) 2 SCC 1 
9 2021 SCC Online SC 13 
10 2017 8 SCC 377 
11 (2020) 20 SCC 760 

HSA  
Viewpoint 

When a contract is breached, the 
doctrine of separability ensures that 
there is still a scope of determining 
and measuring the claim arising out 
of such breach and a mode of solving 
the dispute arising out of that breach. 
The arbitration clause in an 
agreement holds due significance 
and scope of this clause should be 
broken down to two aspects, one that 
it is a mode by which parties 
mutually agree to solve the dispute 
and second, the matters that can be 
covered in its scope. An Arbitration 
clause can be a remedy to avail the 
claim for breach, irrespective of the 
illegality or voidability of the main 
contract. 

HSA  
Viewpoint 

In view of the settled law on the 
appointment of Arbitrator, the 
parties should be vigilant in choosing 
the Arbitrator. 
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▪ The Court also dismissed Satya Group’s argument that Mr. Singh has waived his right to object to 
the appointment based on the Supreme Court’s decision in Bharat Broadband Network Limited 
v United Telecoms Ltd12. It is settled law that any waiver under Section 12(5) of the Act would be 
valid only if it is by an express agreement in writing and there is no scope for implied waiver of 
the rights.  

▪ The record reflected that Mr. Singh did participate in the proceeding. The Court held that even if 
it is assumed that Mr. Singh had participated in the arbitral proceedings without raising any 
objection to the appointment of the Arbitrator, it is not open to hold that he had waived his 
right under Section 12(5) Act. 

▪ The Court set aside the award on the basis that an award rendered by a person who is ineligible 
to act as an Arbitrator cannot be considered as an arbitral award. The ineligibility of the 
Arbitrator goes to the root of his jurisdiction.  

State Of Rajasthan & Anr v. Godhara Construction 
Company 
High Court of Rajasthan I SB Civil Miscellaneous Appeal No. 511/2009 

Background facts 

▪ A work contract was given to the Respondents for renewal work of paver and hot mix plant in 14 
km length in between Kms. 100 to 149 (in Kms. 101/0 to 104/0, 132/0 to 136/0, 141/0 to 146/0 
to 149/0) on Agra Road, NH-11 for which Agreement No. 26, year 1993-94 was executed 
between the parties. During the progress of the said work, disputes arose between the parties 
and the Respondent submitted an application before the District Judge under Section 10 and 11 
of the Arbitration and Conciliation Act, 1996 (Act) and the District Judge further appointed the 
Arbitrator vide order dated August 28, 1998. 

▪ Thereafter, the Arbitrator passed an award of INR 4,33,161.79 with interest @ 18% from April 
25, 1997 till its actual payment vide award dated July 29, 2000 in favor of the Respondent.  

▪ When the award was not satisfied, the Respondents submitted an application before the Court 
of District Judge, Jaipur for passing a decree in terms of the award dated July 29, 2000. Notices 
were issued and the State (Appellant) submitted its objection on February 22, 2001 by filing 
reply to the application. Since there was delay in filing objections, an application under Section 5 
of the Limitation Act, 1963 was submitted for condoning the delay. 

▪ The Add. District Judge rejected the objections vide impugned order dated August 30, 2008 by 
holding that the objections were not filed within the period of limitation prescribed under 
Section 34(3) of Act and the same cannot be decided on merits as the same were beyond 
limitation.  

▪ Aggrieved by the same, the instant miscellaneous appeal has been preferred by the State of 
Rajasthan. 

▪ Submissions of the Appellants: 

 The copy of the award was not made available to the officer-in-charge of the Appellant by 
the Arbitrator. Due to the same, delay has occurred in filing the objections but the Court 
has committed an illegality in rejecting the objections by treating the same as time-barred. 

▪ Submissions of the Respondents: 

 The matter was contested by the Appellant before the Arbitrator and the Arbitrator 
passed the award on July 29, 2000 after hearing both sides and a copy of the award was 
forwarded to the Chief Engineer, PWD (National Highway), Jaipur.  

 The Appellant was well aware about the passing of the award, as they have participated in 
the entire arbitral proceedings. Further the objections submitted now, beyond the 
prescribed period of limitation contained under Section 34(3) of the Act, were not 
maintainable in the light of Apex Court's decision of Union of India v. Popular 
Construction Co13. 

Issue at hand? 

▪ Whether the objection petition filed under Section 34 of the Act was within the period of 
limitation provided and if not, whether the delay is condonable by exercise of power under 
Section 5 of Limitation Act, 1963? 

 
12 [(2019) 5 SCC 755 
13 2001 (3) Arb. LR 345 (SC) 
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Decision of the Court 

▪ The Court discussed the applicable legal provisions and the Judgement in the case of Union of 
India v. Popular Construction Co (supra) and held that time-limit prescribed under Section 34 to 
challenge an award is absolute and unextendible by Court under Section 5 of the Limitation Act, 
1963. 

▪ It was opined by the Court that the sub-Section (2) of Section 34 of the Act provides for the 
grounds for setting aside an award which are not relevant in instant matter. However, it also 
means that an application filed beyond the period mentioned in Section 34(3) of the Act would 
not be an application ‘in accordance with’ that sub-Section. Based on the same, by virtue of 
Section 34(1), recourse to the Court against an arbitral award cannot be made beyond the 
period prescribed. 

▪ The Court noted that the Trial Court has taken all these facts into consideration and rightly 
rejected the objections raised by the Appellant-State of Rajasthan by treating the same as 
beyond limitation. 

▪ Further the Court held that proviso to Section 34(3) of the Act empowers the Court if it is 
satisfied that the applicant was prevented by sufficient cause from making application within the 
said period of three months to further extend the period and filing of the application for setting 
aside the arbitral award by 30 days but not thereafter and the proceedings contained in 
Limitation Act, 1963 do not apply to proceedings under Section 34 of the Act. 

HSA  
Viewpoint 

The Court has rightly held that the 
provision of Section 5 of the Indian 
Limitation Act, 1963 does not apply to 
the proceedings under Section 34 of 
the Arbitration and Conciliation Act, 
1996 and a delay beyond the 
permissible period, as provided in 
Section 34 of the Arbitration and 
Conciliation Act, 1996, is not 
condonable under Limitation Act, 
1963. 



 

 

 

 

HSA   

AT A GLANCE 

 

FULL-SERVICE CAPABILITIES 

BANKING & 
FINANCE 

COMPETITION & 
ANTITRUST CORPORATE & 

COMMERCIAL 
DEFENCE & 
AEROSPACE DISPUTE 

RESOLUTION ENVIRONMENT, 
HEALTH & SAFETY 

INVESTIGATIONS LABOR & 
EMPLOYMENT PROJECTS, ENERGY 

& INFRASTRUCTURE 

PROJECT 
FINANCE 

REAL 
ESTATE 

REGULATORY & 
POLICY 

RESTRUCTURING & 
INSOLVENCY TAXATION TECHNOLOGY, MEDIA & 

TELECOMMUNICATIONS 

 

GLOBAL RECOGNITION 

 

 

 

 

 

PAN INDIA PRESENCE 

New Delhi 
Email: newdelhi@hsalegal.com 

Mumbai 
Email: mumbai@hsalegal.com 

Bengaluru 
Email: bengaluru@hsalegal.com 

Kolkata 
Email: kolkata@hsalegal.com 

 
 

© HSA Advocates 2023. This document is for general guidance and does not constitute definitive advice. 

CONTACT US 

www.hsalegal.com 

mail@hsalegal.com 

HSA Advocates 


