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Gujarat State Civil Supplies Corporation Ltd v. Mahakali 
Foods Pvt Ltd (Unit 2) & Anr 
Supreme Court of India | SLP (C) No. 12884/2020 

Background facts 

▪ In the present case, seven appeals varying in facts but revolving around a common question of 
law were heard together, with the lead case filed by Gujarat State Civil Supplies Corporation Ltd 
(Appellant) against Mahakali Foods Pvt Ltd (Respondent). 

▪ The Appellant, by way of a First Appeal, had challenged the Order dated August 20, 2018 passed 
by the Commercial Court, Ahmedabad in Commercial Civil Misc. Application No. 54/2016 filed 
under Section 34 of the Arbitration and Conciliation Act, 1996 (Arbitration Act) read with 
Section 19 of the Micro, Small and Medium Enterprises Development Act, 2006 (MSMED Act), 
whereby the Commercial Court had confirmed the award made by the Madhya Pradesh Micro 
and Small Enterprises Facilitation Council, Bhopal, holding that the provisions of MSMED Act, 
2006 had an effect overriding the provisions of the Arbitration Act and that the Facilitation 
Council at Bhopal had the jurisdiction to adjudicate upon the disputes between the parties. 

▪ The Gujarat High Court (HC) vide Order dated November 13, 2019, dismissed the said First 
Appeal filed by the Appellant under Section 37 of the Arbitration Act. 

▪ Aggrieved by the Order passed by HC, the Appellant filed an Appeal before the Supreme Court 
(SC). 

Issues at hand?  

▪ Whether Chapter V of the MSMED Act would override the provisions of the Arbitration Act? 

▪ Whether a party to a dispute of any amount due under Section 17 of the MSMED Act would be 
obliterated of the rights under MSMED Act to refer to the council if an independent arbitration 
agreement as per Section 7 of the Arbitration Act exists between the parties?   

▪ Whether the Micro and Small Enterprises Facilitation Council which had initiated the Conciliation 
proceedings under Section 18(2) of the MSMED Act would be entitled to act as an arbitrator 
despite the bar contained in Section 80 of the Arbitration Act? 
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Decision of the Court  

▪ At the outset, the SC delved into the legislative history and the objects and reasons as well as 
the relevant provisions of the MSMED Act and of the Arbitration Act. The SC opined that the 
MSMED Act was enacted to provide for facilitating the promotion and development and 
enhancing the competitiveness of the MSME entities, to provide for a dispute resolution 
mechanism to avail the remedies provided for in the MSME Act and to extend statutory support 
to such entities. On the other hand, the Arbitration Act was enacted to consolidate laws relating 
to arbitration and comprehensively cover international and domestic arbitration as well as 
conciliation and encourage settlement of disputes, while limiting the supervisory role of the 
Courts. 

▪ With respect to the first issue, the SC considered the statutory interpretation of the maxim 
‘leges posteriores priores contrarias abrogant’ i.e., the later laws shall abrogate earlier contrary 
laws and the Rule of Construction contained in the maxim ‘generalia specialibus non derogant’ 
i.e., general laws do not prevail over special laws, perused the main objects of both the Acts to 
determine which one is a special enactment overriding another.  

▪ The SC noted the unambiguous language used in the MSMED Act such as the provision on the 
overriding effect of the MSMED Act and the non obstante clauses in Section 18 of the MSMED 
Act. Upon examining the entire scheme of Arbitration Act, the HC observed it to be a general law 
relating to the domestic arbitration, international commercial arbitration and for conciliation. SC 
noted that it does not specify any specific dispute or specific class or category of persons to 
which the Act shall apply, as has been specified in the MSMED Act. SC opined that even if the 
Arbitration Act is considered a special statute, in view of the principle that a law enacted later 
shall abrogate earlier contrary laws, the MSMED Act would supersede ‘any other law for the 
time being in force’, including the Arbitration Act. Thus, SC arrived at the conclusion that the 
provisions of Chapter V of the MSMED Act, 2006 being a special provision shall override the 
provisions of the general act i.e., Arbitration Act. While arriving at the said conclusion, SC placed 
reliance upon the decision in Silpi Industries etc v. Kerala State Road Transport Corporation & 
Anr1, wherein SC held the overriding nature of the MSME Act vis-à-vis the Arbitration Act. 

▪ With regards to the second issue, SC held that a private agreement between parties cannot 
obliterate the statutory provisions and if the statutory mechanism under Section 18 (1) of the 
MSMED Act is triggered then it would override any other agreement independently entered 
between the parties in view of the non-obstante clause in Section 18 (1) and (4) of the MSMED 
Act. Further, SC opined that Sections 15 to 23 of the MSMED Act have an overriding effect as per 
Section 24 of the MSMED Act as it clarifies when anything inconsistent is contained in any other 
law for the time being in force. It noted that if a party entitled to avail a remedy under Section 
18 (1) of the MSMED Act but cannot because of an independent arbitration agreement between 
the parties then, the purpose of MSMED Act would get frustrated. 

▪ Lastly, the SC examined in detail the issue pertaining to the Facilitation Council acting as a 
conciliator as well as the arbitrator, which is specifically barred under Section 80 of the 
Arbitration Act. The SC held that the bar under Section 80 of the Arbitration Act is superseded by 
the provisions of Chapter V of the MSMED Act, and in view of the overriding effect of the MSME 
Act over the Arbitration Act, the Facilitation Council having acted as the conciliator can act as an 
arbitrator in the event the conciliation is unsuccessful. 

▪ The SC also analyzed the issue as to who shall be eligible for the recourse under the MSMED Act 
by interpreting the definition of the word ‘supplier’ under Section 2 (n) of the MSMED Act. It was 
held that the recourse will only available under the MSMED Act if the registration of a micro or 
small enterprise or supplier is obtained before entering into the contract. It further held that if 
any registration is obtained subsequently the same would have an effect prospectively and 
would apply to the supply of goods and rendering services subsequent to the registration. 

Prolific Research Pvt Ltd v. Deputy Commissioner of 
Income Tax (DCIT)              
Income Tax Appellate Tribunal, Ahmedabad | ITA No. 304/Ahd/2019 

Background facts 

▪ Prolific Research Pvt Ltd (Assessee/Appellant) is a company engaged in the business of 
collecting market research data and thereby conducting surveys/interviews in different 
countries as per their client’s specification for various projects. They receive payments for these 
services on the basis of per interview conducted. 

 
1 2021 SCC Online SC 439 

HSA  
Viewpoint 

This judgment is a step in the right 
direction as it is the need of the hour 
to have clarity with regards to the 
interplay between the MSMED Act 
and the Arbitration Act. In this 
precedential judgment which sets to 
rest various open questions, SC has 
held that the provisions of MSMED 
Act will override the Arbitration Act 
as the former is a special law while 
the latter one is a general one. Vide 
this judgment, SC further held that 
the Facilitation Council having acted 
as the conciliator can also act as an 
arbitrator in the event the 
conciliation is unsuccessful. 
Therefore, a supplier will have the 
option to approach the Facilitation 
Council even if it has agreed to 
inclusion of an arbitration clause in 
the agreement. While arriving at the 
decision, SC has taken into account 
the principles of statutory 
interpretation and has interpreted 
both the Acts in order to resolve the 
issue of precedence that arose due to 
divergent views taken by various 
Courts. This judgment facilitates the 
elimination of any conflicts or 
inconsistencies that may arise 
between the two statutes. Since the 
MSMED Act had been enacted for the 
benefit of micro, small and medium 
enterprises, this decision would 
enable suppliers to avail benefits of 
the specific provisions under the 
MSMED Act, over the generic nature 
of Arbitration Act, thereby securing 
interests of MSME entities. 
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▪ The Assessee company uses the web portal of NEBU, a Netherland based company, for 
preparing questionnaires and survey designs. For the said services, the Assessee company paid 
INR 7,24,268 i.e. € 8790, in 6 instalments to NEBU. 

▪ Pursuant to reviewing the Income Tax Returns of the Assessee Company, the Assessing Officer 
held that the combined reading of the meaning of hoisting charges as claimed by the Assessee 
and the nature of services rendered by NEBU, made it clear that the services which NEBU 
renders to its clients are Royalty and Fees for Technical Services as defined under Section 
9(1)(vii) of the Income Tax Act, 1961 (Act). Thus, it was held that the Assessee failed to withhold 
the tax before making payments to NEBU. 

▪ The Assessing Officer further held that as per Article 12(5) of the India-Netherlands Double 
Taxation Avoidance Agreement (DTAA), the consideration paid for the services rendered by 
NEBU falls within the meaning of ‘fees for included services’. Thus, it was held that the Assessee 
was required to deduct tax. Therefore, the Assessing Officer thereby directed the Assessee 
Company to pay INR 78,264 and INR 20,279 (aggregating to INR 98,543) towards short deduction 
of taxes and interest on the same under Sections 201(1) and 201(1A) of the Act. 

▪ Aggrieved by the above decision of the Assessing Officer, the Assessee Company filed an appeal 
before the Commissioner of Income Tax, Ahmedabad (CIT(A)). 

▪ The CIT(A) observed that the service rendered by NEBU is a type of included services with 
regards to web hosting and its future use. It held that since the services rendered by NEBU to 
the Assessee Company are in nature of Royalty and Fees for Technical Services, the 
consideration paid to NEBU for rendering such services are also in the nature of Royalty and Fees 
for Technical Services as per Section 9(l)(vi) and (vii) of the Act as well as per Article 12 of the 
DTAA. Hence, the CIT(A) held that the Assessee Company was liable to withhold tax and thereby 
dismissed the appeal and upheld decision of the Assessing Officer. 

▪ Aggrieved by this Order, the Assessee Company filed the present appeal before the Income Tax 
Appellant Tribunal (ITAT). 

Issues at hand?  

▪ Whether the payments made to NEBU was in nature of Royalty and Fees for Technical Services 
as provided by Section 9(1)(vi) of the Act? 

▪ Whether Appellant was liable to deduct tax at source under Section 195 of the Act, on the 
ground that the payment to NEBU was in the nature of ‘Royalty’ in terms of the provisions of 
Section 9 (1) (vi) of the Act? 

Decision of the Tribunal 

▪ At the outset, ITAT examined Explanation 5 to Section 9(1)(iv) of the Act and stated that the 
same makes it very clear that royalty includes consideration in respect of any right, property or 
information irrespective of whether i) the possession or control of rights, property, or 
information is with the payer or not; ii) whether rights, property, or information are used 
directly by the payer; or iii) whether the location of rights, property, or information is in India.  

▪ The ITAT further placed reliance on the decision of the Madras High Court in the case of Verizon 
Communications Singapore Pte Ltd v. Income Tax Officer2, wherein it was held that payment 
made by the Indian customers for providing bandwidth/telecom services by way of International 
Pvt Lease Circuit (IPLC) is taxable as ‘royalty’ under both the Indian Tax Laws and the Double 
Taxation Avoidance Agreement between India and Singapore. The High Court had also held that 
after the introduction of Explanation 5 in Section 9(1)(vi) of the Act, the scope of definition of 
Royalty has widened.  

▪ With reference to Assessee company’s reliance on the judgment in the case of Principal 
Commissioner of Income Tax v. Nova Technocast Pvt Ltd3, which was mentioned in their 
grounds of appeal, the ITAT held that the same deals with Explanation 2 of Section 9(1)(iv) of the 
Act and the hence the same would not be applicable to the present case. 

▪ In view of the above and in absence of contra judgments, the ITAT arrived at the conclusion that 
the decision of the Assessing Officer and the   CIT (A) was fair, just and correct and thereby 
rejected the Appeal. 

 

 
 

2 2013 SCC OnLine Mad 3316 
3 Tax Appeal No. 290 of 2018 

HSA  
Viewpoint 

The judgment of the ITAT clarifies 
that Explanation 5 in Section 9(1)(4) 
of Income Tax Act, 1961 has widened 
the scope and definition of royalty 
and the same has brought in its 
ambit, payments made in respect of 
any right, property or information 
regardless of whether such payer 
possesses or controls the right, 
property, or information, whether 
such payer uses the right, property, 
or information directly, or whether 
the location of the right, property, or 
information is in India, within the 
ambit of royalty. This decision makes 
it clear that payments which are 
made in the form of royalty should be 
made after withholding or deducting 
tax. This judgment removes all 
ambiguities relating to deduction of 
taxes before making any payment 
covered under the definition of 
royalty payments. 
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Hamdard National Foundation (India) & Anr v. Amazon India 
Ltd & Anr 
Delhi High Court | CS (COMM) 607/2022 & IAs 14189/2022 and 17631/2022 

Background facts 

▪ Present suit is filed by Hamdard National Foundation (India) (Plaintiff No. 1) and Hamdard 
Dawakhana (Plaintiff No. 2) relating to the product and mark of the Plaintiffs ROOH AFZA being 
sold on Defendant’s website Amazon India Ltd (Defendant No. 1) and Golden Leaf not belonging 
to the Plaintiff. 

▪ Rooh Afza was first introduced by Hakim Hafiz Abdul Majeed in Delhi, but after the Partition, his 
elder son stayed in India and the younger one moved to Pakistan. While Hamdard National 
Foundation owns rights over the drink in India, Hamdard Laboratories (Waqf) manufactures it in 
Pakistan. Plaintiffs are involved in the business of manufacturing and selling various products 
under the mark ‘ROOH AFZA’ ranging from products like various Unani and Ayurvedic medicines, 
oils, syrups and non-alcoholic beverages, including non-alcoholic sherbets and beverages, for 
which Plaintiff No. 2 has obtained the assignment on August 11, 1975 from Plaintiff No. 1.  

▪ The mark ROOH AFZA is registered in India and one of the registrations of the Plaintiffs dates 
back to August 3, 1942. The annual sales of the products under the mark ‘ROOH AFZA’ brand are 
over INR 200 crore and a substantial amount has also been incurred by the Plaintiffs in the 
advertisement and promotion of the brand. 

▪ The Plaintiffs own rights of HAMDARD and ROOH AFZA trademarks. The grievance of the 
Plaintiffs in the present case is that Defendant No. 1, runs the e-commerce website 
www.amazon.in. selling and offering for selling the product ROOH AFZA. The defaulting sellers 
were Royal Sales and Good Health Enterprises and the product sold does not belong to the 
plaintiff. 

▪ Notices were issued on September 04, 2021 and December 09, 2021, to the sellers Royal Sales 
and Good Health Enterprises, whereupon the said listings were removed from www.amazon.in 
platform. However, recently Golden Leaf was found by the Plaintiffs on the website of 
Defendant No. 1 and upon clicking on Golden Leaf, the contact details were shown as ‘C/o 
Amazon Sellers Services Pvt Ltd’. The Plaintiffs effected purchases of the said product on 
December 6, 2021 and found to their utter shock and surprise that the said product was not 
manufactured by the Plaintiffs. 

▪ The Court further noted that when one clicks on the link ‘Visit the Hamdard Store’, which is 
provided next to the product listing of Defendant No. 2, the consumer is taken to the webpage 
of ‘Hamdard Laboratories India’ on www.amazon.com, which belongs to the Plaintiffs. Thus, any 
consumer or user on the www.amazon.in platform is likely to confuse the ‘ROOH AFZA’ product 
originating from Hamdard Laboratories (Waqf), Pakistan as being connected or originating from 
the Plaintiffs. 

▪ It was submitted by the plaintiffs that the said product is manufactured in Pakistan and does not 
comply with the legal requirements of the Legal Metrology Act, 2009, the Legal Metrology 
(Packaged Commodities) Rules, 2011, and the Food Safety and Standards Act, 2006, which 
govern such products. 

▪ The Court noted that a perusal of the physical products shows that the same is shown to be 
manufactured by ‘Hamdard Laboratory (Waqf), Karachi, Pakistan’. There are no other details of 
the manufacturer mentioned on the product apart from just the name of the manufacturer. No 
address, email address or telephone number of the manufacturer is available on the label of the 
product. The label on the bottle was produced by the Plaintiffs. 

▪ On September 5, 2022 the HC directed Amazon to remove the listings of Pakistan-manufactured 
ROOH AFZA from its platform in India observing that the product has been consumed by the 
Indian public for more than a century now, and its quality standards have to comply with the 
applicable regulations prescribed by the Food Safety and Standards Act and Legal Metrology Act. 
It is surprising that an imported product is being sold on Amazon without complete details of the 
manufacturer being disclosed, it said. The listings of infringing ROOH AFZA products on the 
website http://www.amazon.in not originating from the Plaintiffs (Hamdard National 
Foundation) shall be removed within 48 hours. 

▪ Under these circumstances, the Court is convinced that the Plaintiffs have made out a prima 
facie case for grant of an ad-interim injunction and believe that if an injunction is not granted at 
this stage, irreparable injury would be caused to the Plaintiffs. It was also done to ensure that 
the products not meant for consumption in India are not to be sold on the www.amazon.in 
platform.  
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▪ Since, Amazon Sellers claims to be an intermediary under the Information Technology Act, 2000, 
it shall file an affidavit clarifying as to whether the details of the sellers, including the place of 
manufacturing of the products, the complete address of the sellers, and the contact details, 
including the telephone number, email address etc. are mentioned on the ROOH AFZA product 
listings, invoices, product labels etc. If the same are not available on the product listings, 
Amazon Sellers shall clarify as to in what manner consumers expected to obtain such details 
from www.amazon.in platform. 

Issue at hand?  

▪ Whether High Court of Delhi should be inclined to give Permanent Injunction in the favor of 
Hamdard National Foundation (India), and permanently restrain the sale of Pakistani-owned 
ROOH AFZA on Amazon e-commerce website? 

Decision of the Court  

▪ The HC was informed that Amazon India had disclosed the details of all sellers consisting of 6 
sellers, on its platform who were selling the impugned products, as directed by the HC in the last 
order. Hamdard National Foundation submitted that all of the infringing listings have been taken 
down and hence the reliefs sought by them stand satisfied. 

▪ Furthermore, the HC while considering the brief facts of the case, decreed the Suit in favor of 
the Plaintiffs granting permanent injunction restraining the Defendants, their proprietors or 
partners or directors as the case may be, their principal officers, servants, agents and all others 
acting for and on behalf of the Defendants from using, selling and offering for sale of the 
products under the mark ROOH AFZA which is identical to the registered trade mark ROOH AFZA 
of the Plaintiffs, in any manner and for any goods and services particularly for syrups/sherbets 
products, so as to cause confusion or deception leading to infringement thereof. 

▪ The HC noted that since, ROOH AFZA is a product, which has been consumed by the Indian 
public for more than a century now, and its quality standards have to comply with the applicable 
regulations prescribed by the Food Safety and Standards Act and Legal Metrology Act. 

▪ The HC while dismissing the Suit directed the Defendant No. 1, Amazon India, in case any other 
listings infringing the Plaintiffs’ mark ROOH AFZA are found by the Plaintiffs, the same shall be 
brought to the notice of the Defendant No. 1 and the same shall be taken down in accordance 
with the Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 
2021 as amended in 2022. 

Municipal Corporation of Greater Mumbai & Ors v. Property 
Owners’ Association & Ors 
Supreme Court of India | SLP (C) No. 17009 of 2019   

Background facts 

▪ The issue started when BMC decided to adopt capital-based system for the calculation of 
Property Tax and made several amendments to implement this system, following which several 
Writ Petitions were filed in objection of the amendments brought about by the BMC. The High 
Court in order to adjudge the matter effectively and efficiently decided to club all the petitions 
and tackled each issue to pass an order giving detailed interpretation. Aggrieved with the 
judgment of the High Court, the parties filed for Special Leave Petition. 

▪ In the present case, a Special Leave Petition was filed challenging the judgement dated April 24, 
2019 in WP No. 2592/2013, whereby the Respondents challenged the new amendments made 
by the Petitioners pertaining to the levy of Property Tax based on the capital value instead of the 
earlier method of levying on the basis of rateable value. The changes were made by the MMC in 
order to keep up with the inflation and providing adequate infrastructure. Objections were 
raised regarding: 

 Computation & applicability of the new tax model adopted by the MMC 

 Constitutional validity with respect to its applicability and the procedure adopted in its 
creation 

 Retrospective application 

Issues at hand? 

▪ Whether the future or intended use of land in terms Section 154 (1A) can be taken into 
consideration for fixing capital value of land? 

HSA  
Viewpoint 

The HC has rightly held that Amazon 
India was liable as it had not 
complied with the rules as laid down 
by Consumer Protection (E-
Commerce) Rules, 2020 where it was 
obligated to perform due diligence. 
The present case gives us a 
comprehensive view with regards to 
the important steps to be taken into 
consideration while developing 
jurisprudence of the e-commerce 
space as well as the liability of the 
intermediaries. In a virtual 
marketplace, where buyer and seller 
interactions are limited to the 
services offered by the world wide 
web, regulating this space is the 
need of the hour. Particularly, the 
directions issued by the HC to 
Amazon India clarifies the manner in 
which the platform/intermediary is 
expected to obtain/display 
significant details for the products 
that they sell on their platform, 
which are crucial in ensuring that 
these platforms don’t transform into 
‘anonymous markets’ for vulnerable 
consumers. 
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▪ Whether any change in the methodology adopted or levy of Property Tax ought to be initiated 
through Finance Commission alone? 

▪ Whether Section 4 of the BMC is violative of Part IX-A of the Constitution of India? 

▪ Whether Education Cess and Betterment Tax can be collected by the municipal corporation? 

▪ Whether Water Tax and Sewer Tax are valid on LUC property? 

Decision of the Court 

▪ While dealing with the legislative competence, the SC held that the legislation providing for the 
levy of Property Tax by the municipality would be covered under Entry 49 of list-II. The 
replacement of rateable value to the capital value as a basis or measure of tax on land and 
building will not attract Entry-86 of List-I since the capital value of lands and buildings is only an 
indicator of value to assess the tax liability of the land and building. There is no attempt to tax 
capital assets. Therefore, the state legislature is competent under Entry 49 of List II to enact a 
provision related to Property Tax based on capital value. In addition, objections were raised on 
the levy of four tax heads in respect of vacant land or land under construction that’s not 
enjoying water or sewerage service. The Court held that the imposition of a water tax does not 
depend on whether the water is being supplied to the property in respect of which the water tax 
is demanded. Drawing on the distinction between a Fee and a Tax, the Court contended that a 
Tax is considered a compulsory exaction as a part of the common burden without a promise of 
any particular advantages to classes of taxpayers. In contrast, a fee is a payment for services 
rendered, benefits provided, or privileges conferred. 

▪ Similarly, BMC, under Section 140 (1)(a) and (1)(b), provide for the levy of such water tax as the 
standing committee may consider necessary. The imposition of this does not. Depend on the 
water supply to the premises of which the tax is demanded. Similarly, with the additional water 
tax, the expenditure incurred for making or improving the water line may or may not directly 
benefit the property of which the tax is demanded. While the municipal may not provide the 
water to that property for a time, it is providing the water to other premises. The contention of 
under construction property is that there is no water usage, while for the construction water 
tanker is called, and the sewerage system is not used, that does not mean that the facility is not 
provided. Even assuming that an element of quid pro quo exists doesn't mean the tax levy 
ceases. Under clause (q) of Section 61, the BMC must maintain and aid schools of primary 
education. SubSection (1) of Section 195E provides that the levy of said additional tax is for the 
purposes of clause (q) of Section 61. The levy of such extra tax on buildings and lands, which is 
called an Education Cess of so many per centum not exceeding 12 per centum of their rateable 
value or so many per centum of their capital value as may be determined by the Corporation. 
This tax is a compulsory exaction as a part of a common burden. As for the betterment charges, 
the authority has the power to determine the charges under the improvement committee under 
Section 49(b), which composes 26 elected Councillors of BMC. Moreover, the charge is not 
decided based on the capital value, which was the main ground for the levy of taxes under these 
four heads. 

▪ In addition, the SC carefully analyzed the intention of Article 243Y of the Constitution and 
highlighted that while certain functions are entrusted to the financial commission and its 
recommendation carry great weightage, sub-Section 2 of the article provides for any 
recommendation made by the finance commission along with the memorandum of any action 
taken thereon needed to be submitted to the legislature of the State, making State legislature as 
the ultimate authority that will take appropriate action based on the financial commission 
recommendation. In case there’s any loss/ harm to the economic health and condition of the 
municipality and a need arises for the change in the imposition of tax property, it’s not necessary 
that the financial commission ought to be involved; a state legislature may very well take 
necessary action to remedy such situation. Further reading article 243X of the Constitution the 
state legislature may authorize a municipality to levy, collect and appropriate such taxes Etc. In 
accordance with such procedure and subject to such limits as may be specified in the law, the 
legislature, in the instant case, has rightly exercised its power under the Constitution. 

▪ Section 154 deals with the determination of rateable value and capital value. The first half of the 
Section states that the base value would be the value indicated in the Stamp Duty Ready 
Reckoner. The absence of such value in the Stamp Duty Ready Reckoner market value would be 
considered for the same subclauses (a-d) of sub-Section 1A deals with the factors based on 
which capital value can be determined as such these physical features. Capital value has two 
dimensions the value of land or building and the future development of that land/building. The 
legislative intent behind the sub-clause clearly shows that the features contemplated therein 
must be in existence as of such date and not what would be the projection in the future. Thus, to 
determine capital value, only the present physical attributes and status of the land and building 
can be considered, not the land's future prospects. The governing principle enshrined in the sub-
Clause a-d is the actual and not the intended usage. Similarly, rule 20 of the Capital Value Rules 

HSA  
Viewpoint 

The Supreme Court has rightly 
upheld the decision taken by the 
Bombay High Court and clarified the 
scope of powers envisioned under 
the provisions of Section 154 of the 
MMC Act limiting the imposition of 
Property Tax on the capital value to 
the four corners of sub-Clause (a)-
(d) of Section 154 with respect to the 
issue pertaining to determining the 
capital value, which should only 
include present physical attribute 
relevant for that year. The Court has 
further clarified the position and 
powers of Bombay Municipal 
cooperation with respect to its levy 
of tax on various other segments. 
With Property Tax being one of the 
major sources of revenue of BMC, it 
was high time the BMC switched 
from the outdated colonial system to 
the capital value-based calculation. 
This will not only remove the upper 
limit cap placed on the collection of 
tax but will also help BMC in 
increasing the revenue collection in 
order to facilitate and manage 
Brihanmumbai better. 
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of 2010 and the Capital Value Rules of 2015 was struck down as it empowered the commissioner 
to consider the future prospect of land. This would be ultra vires of their provisions of sub-
Sections (1A) and (1B) of Section 154 of the MMC Act. 

▪ Lastly, regarding the issue of retrospective application of the Capital value rules 2010. The Court 
dwelled deeply into the facts and agreed that the time taken by the corporation to collect 
voluminous data to enable the cooperation to compute the levy of tax and that the preparatory 
steps were taken since 2010. However, for the corporation to levy tax, the rule for such had to 
be in force at that time. The statute itself doesn’t allow for the retrospective application for the 
same hence the SC held it to be applicable from the date it came into force. 

Ashok Mahindru & Anr v Vivek Parti 
NCLAT I Company Appeal (AT) (Insolvency) No.1324 of 2022   

Background facts 

▪ On September 05, 2019, Advance Home and Personal Care Ltd (Corporate Debtor) was admitted 
into Corporate Insolvency Resolution Process (CIRP) by the Adjudicating Authority under Section 
9 of the Insolvency and Bankruptcy Code, 2016 (IBC/Code).  

▪ On December 04, 2019 the Interim Resolution Professional (IRP) filed an application under 
Section 19(2) of IBC against Mr. Ashok Mahindru and one another (Appellants), who were the 
Suspended Directors of the Corporate Debtor.  

▪ Thereafter, on July 23, 2020 the Resolution Professional filed an application under Section 66 
and 67 of IBC. 

▪ The Appellants were also Personal Guarantors for one another company named Advance 
Surfactants India Ltd. 

▪ On December 06, 2021 and December 07, 2021, proceedings under Section 95 of IBC were 
initiated against the Appellants as a Personal Guarantor for Advance Surfactant India Ltd. 
Consequently, the interim moratorium under Section 96 of IBC commenced in the said 
proceedings. 

▪ The Appellants filed an application in the Section 9 of IBC proceedings against the Corporate 
Debtor, seeking stay of proceeding under Section 19(2) of IBC as well as under Section 66 and 67 
of IBC.  

▪ The Adjudicating Authority rejected the application on September 09, 2022.  

▪ The Appellants filed an appeal before NCLAT against the Order dated September 09, 2022.  

▪ Submissions of the Appellant:  

 Since interim moratorium had commenced in proceedings under Section 95 vide order 
dated December 06, 2021 and December 07, 2021, all proceedings have to be stayed. 

 It was submitted that in proceedings under Section 19(2) and Section 66 and 67 there is 
possibility of any order against the Appellants in terms of monetary consideration, which 
may be paid by the Appellants ultimately. Hence, proceedings are required to be stayed in 
view of the interim moratorium.  

 Adjudicating Authority has rejected the application of the Appellants’ without giving any 
reason except observing that the application has been filed to halt all the proceedings 
against the Corporate Debtor. 

▪ Submissions of the Respondent: 

 The Resolution Professional for the Corporate Debtor argued that Section 96 of IBC is stay 
of proceedings relating to the debt due. Section 96 never contemplated to stay the 
proceedings under Section 19(2) and Section 66 and 67 of IBC. 

Issue at hand? 

▪ Whether the Adjudicating Authority as erred in rejecting application of the Appellants? 

Decision of the Tribunal 

▪ The expression used in Section 96(1)(b)(i) of the Code is ‘any legal action or proceeding pending 
in respect of any debt shall be deemed to have been stayed’. A reading of the abovementioned 
provision with the definition of ‘debt’ in Section 3(11) of the Code, suggests what is 
contemplated to be stayed is the proceeding relating to debt, which means a liability or 
obligation in respect of a claim which is due from any person. Interim moratorium shall be for 
such proceedings which relate to a liability or obligation due i.e. due on date when interim 
moratorium has been declared. Section 96(1)(b) cannot be read to mean that any future liability 
or obligation is contemplated to be stayed. 
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▪ Stay of proceedings under Section 19(2) and Section 66-67 is not contemplated under Section 
96(1)(b) and the scheme of Code in no matter provide for stay of such applications. 

▪ The Adjudicating Authority did not commit any error in rejecting application of the Appellants 
praying for stay of proceedings under Section 19(2) and Section 66-67. 

▪ The Court affirmed the reliance placed by the Respondent on the case of Rakesh Kumar Jain, RP 
HBN Homes Colonizers Pvt Ltd v. Jagdish Singh Nain, RP of HBN Foods Ltd & Ors4 where 
question arose with regard to Section 14(1)(a) and application under Section 66 and 67. 

▪ The judgment of the Supreme Court in the case of State Bank of India v. Ramakrishnan & Anr5 
as relied by the Appellants does not support the submissions of the Appellants which has been 
raised in the facts of the present case that proceedings under Section 19(2) and Section 66-67 
shall be deemed to have been stayed by virtue of interim moratorium under Section 96(1)(b). 

▪ The contention of the Appellants that the prohibition under Section 14 (1) (a) is applicable to 
Section 66 of IBC also, in the abovementioned case, was not accepted by the Court since it was a 
settled position that the two provisions are independent and incorporated for different 
purposes while Section 14 of IBC is intended to prevent fictitious claims by third parties to 
realize the amount by execution of the orders decrees etc. whereas Section 66 of IBC is intended 
to prevent fraudulent trading or business by corporate debtor through its corporate insolvency 
resolution professional or suspended directors, during insolvency resolution process or 
liquidation process, and thus are to be read independently to achieve the object of enactment. 

▪ Reliance was further placed on the judgment of Rakesh Kumar Jain, RP HBN Homes Colonizers 
Pvt Ltd v. Jagdish Singh Nain, RP of HBN Foods Ltd and Ors (supra) wherein the Court had relied 
on the principle expressed in the maxim ut res magis valeat quam pereat, in CIT V. S. Teja Singh, 
i.e. a statute or any enacting provision therein must be so construed as to make it effective and 
operative, and suggested harmonious construction of the two provisions. It was further held in 
the said judgment that the Adjudicating Authority passed the impugned order only by exercising 
power that conferred on it by Section 66 of IBC. Hence, the contention that during moratorium, 
the Adjudicating Authority shall not pass an order impugned in this appeal was unsustainable 
and without any merit. It was held that if such contention is accepted by this Tribunal, Section 66 
of IBC would become otiose or redundant.  

▪ The NCLAT, while dismissing the present appeal, held that there was no error committed by the 
Adjudicating Authority in rejecting application of the Appellants. 

Smt NR Indira v. The State of Telangana & 3 Ors 
Telangana High Court I WP No. 1034 of 2021 

Background facts 

▪ The Petitioner was working as a Record Assistant in the office of Respondent No. 2 and retired 
from service on July 31, 2020 on attaining the age of superannuation. 

▪ No departmental enquiry was made at the time of retirement which led to filing of an 
application for payment of her retirement benefits including gratuity, surrender, GIS and 
pension to the office of Respondent No. 2, but the same were not released even after five 
months of her retirement. 

▪ The Petitioner subsequently came to know that one Sreenilaya Chit Fund Pvt Ltd and Margadarsi 
Chit Fund Pvt Ltd, have filed recovery suits respectively against the respective defaulters therein 
and the Petitioner herein as she stood as a guarantor/surety to the said loan transactions and 
further, that the Civil Court had issued directions to Respondent No. 2 to withhold the salary, 
leave encashment and other benefits of the Petitioner which are not covered under Section 60 
of Code of Civil Procedure, 1908 (CPC). 

▪ A Writ Petition is filed since the Petitioner had planned to perform her daughter’s marriage with 
pension benefits and the same was not released by the office of the Respondent No. 2.  

▪ Submissions of the Petitioner: 

 The Petitioner never received any notice with regard to the suits or the Execution Petitions 
(E.P.) filed by the Chit Fund Companies.  

 E.P. No. 306 of 2019 was filed long back and other E.P. No. 215 of 2020 was filed after the 
retirement of the Petitioner and the Respondent No. 2 has failed to verify the same. 

 The direction of the Civil Court was to withhold salary, leave encashment and other 
benefits, which are not covered by Section 60 of CPC, but Respondent No. 2, by acting in a 

 
4 Company Appeal (AT) (Ins.) No. 425 of 2022 
5 2018 17 SCC 394 

HSA  
Viewpoint 

This judgment reiterates the 
importance of reading provisions 
independently to achieve the object 
of the enactment and construing 
statutes in a way that it is made 
effective and workable. Section 
96(1)(b) of IBC does not stay any 
future liability or obligation. The 
principle of harmonious construction 
of statutory provisions has been 
encouraged and re-iterated in the 
present case. 
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mechanical manner, has withheld the pension, gratuity, surrenders, GIS and other 
pensionary benefits, which is otherwise not permissible under law either as per Section 60 
of the CPC or under Section 11 of the Pensions Act, 1871 and Section 13 of the Payment of 
Gratuity Act, 1972. 

 Reliance was placed upon Circular Memo dated December 24, 2016, by which the 
Government of Telangana has assured that all the pensionary benefits of the employees 
should be paid on the day of retirement and therefore, the Respondents ought to have 
paid the pensionary benefits on the date of retirement and they have failed to comply 
with the directives of the said Circular. 

 Reliance was placed upon an earlier decision of the High Court wherein it was held that 
pension and gratuity amounts cannot be attached for satisfaction of any decree of the 
Court under provision (g) to Section 60(1) of the CPC.  

▪ Submissions of the Government Pleader: 

 The Petitioner retired from service on July 31, 2020 on attaining the age of superannuation 
and has submitted papers for payment of retirement benefits, which were withheld due to 
receipt of order of the Civil Court dated August 04, 2020. 

 The Petitioner herself has admitted about these two orders of the Civil Court in the E.Ps., 
and in view of the said orders, Respondent No. 2 could not pay the pensionary benefits to 
the Petitioner and is also due to pay House Building Advance (HBA) and House Building 
Repairs Advance amounting to a sum of INR 2,07,000, apart from sum of INR 8,11,581 due 
under above E.Ps. 

 Thus, the office of Respondent No. 2 has not processed the pension proposals temporarily 
and the pensionary benefits were not paid to the Petitioner. 

▪ Submissions of the Respondent: 

 In view of the directions of the Court, Accountant General (A&E), Telangana, Hyderabad 
withheld a sum of INR 5,04,888 for gratuity and the remaining balance pensionary benefits 
had been released. 

Issue at hand? 

▪ Whether the pension and gratuity amount of a retired employee can be attached for satisfaction 
of a decree of any Court? 

Decision of the Authority 

▪ Vide orders dated March 25, 2021, the Court has observed that Respondent No. 2 was required 
to withhold only a sum of INR 10,20,000 as the amount due from the Petitioner and the balance 
amount was directed to be paid to the Petitioner. 

▪ Provisions of Clause (g) to Section 60(1) of CPC looked upon and it is observed that under the 
said provision, the pension and gratuity amounts of a retired employee cannot be attached for 
satisfaction of a decree of any Court. 

▪ Reliance was placed on Radhey Shyam Gupta v. Punjab National Bank6 wherein it was held that 
the pension and gratuity cannot be attached and cannot be withheld for appropriation of a 
decree of any Civil Court. 

▪ The Court partly allowed the writ petition and directed Respondent No. 2 to pay the entire 
amount of pension and gratuity to the Petitioner within a period of two months while clarifying 
that the payment towards encashment of leave was not exempted from attachment and 
therefore, the Petitioner was not entitled for the said payment. 

Umesh Kumar v. State of UP 
Allahabad High Court I Writ Tax No. 648 of 2021 

Background facts 

▪ The Petitioner was assessee under the U.P. Goods and Services Tax Act, 2017 (Act). A show 
cause notice was issued by the Department due to non-filing of the return by the Petitioner, 
which remain unattended by the Petitioner and the registration of his firm stood cancelled vide 
order dated May 14, 2019 as stated in the show cause notice dated April 29, 2019. 

▪ The show cause notice further stated that there was an outstanding Central Tax amounting to 
INR 3,21,205 and State Tax/UT Tax amounting to INR 3,21,205. 

 
6 (2009) 1 SCC 376 
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The judgment reiterated the settled 
legal position that the pension and 
gratuity amount of a retired 
employee cannot be attached for 
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and thereby the protection granted in 
terms of the retirement benefits has 
been affirmed. 



HSA | Dispute Resolution & Arbitration Monthly Update | December 2022  
 
 

Page | 10  

 

▪ The amount was deposited on January 30, 2021 while a revocation application was preferred by 
the Petitioner later as per Rule 23 of UP GST Rules, 2017 (Rules). 

▪ The Taxing Authority rejected the revocation application of the Petitioner on the ground that he 
has not filed the return within time. Against the order rejecting the revocation application, an 
appeal was filed by the Petitioner before the Additional Commissioner, Grade-2 (Appeal), 
Commercial Tax, Muzaffarnagar which was dismissed vide the impugned order dated March 25, 
2021. 

▪ Submissions of the Petitioner: 

 The finding recorded by the First Appellate Authority was to the contrary as the entire 
payment to the tune of INR 7,29,748 was made by the Petitioner on January 03, 2021 and 
the return was also filed on the same. 

 The finding recorded by the First Appellate Authority is patently wrong to the extent that 
no return has been filed and the appeal has been wrongly rejected. 

 Reliance has been placed upon a decision of the Madras High Court in the case of Tvl. 
Suguna Cutpiece Center v. The Appellate Deputy Commissioner (ST) (GST) & Ors7. He has 
also relied upon a decision of the coordinate Bench of this Court in the case of Ansari 
Constructions v. Additional Commissioner Central Goods and Services Tax (Appeals) & 2 
Ors8. 

▪ Submissions of the Respondent: 

 Rule 23 of the Rules provides for a statutory period of 30 days for filing a revocation 
application against the cancellation of registration. In the present case, as the registration 
was cancelled in the year 2019 and the revocation application having been filed in the year 
2021, the Assistant Commissioner as well as the Appellate Authority has rightly rejected 
the revocation application of the Petitioner. 

Issue at hand? 

▪ Can revocation of GST Registration be rejected solely for delay in moving an application for 
revocation?   

Decision of the Authority 

▪ Under Rule 23 of Rules, it has been specifically mentioned that the revocation application has to 
be preferred within 30 days from the date of service of order of cancellation of registration. In 
para 10 of the writ petition, there is categorical averment to the effect that the Petitioner had 
filed his return up to May 2019 and had paid all the dues along with interest on January 30, 
2021.  

▪ In the counter affidavit, there is no averment as to the date of service of the order of 
cancellation of registration upon the Petitioner as contemplated under Rule 23 of Rules, though 
the show cause notice dated April 29, 2019 provided that the cancellation of registration shall 
come into effect from May 14, 2019. 

▪ The purpose of inserting the provision under Rule 23 of Rules as to service of notice upon an 
assessee is to provide an opportunity to him to move a revocation application so as to save the 
registration from being cancelled permanently and his business being hampered. 

▪ The Act and the Rules have been brought so as to see the business is run smoothly and is not 
hampered by the intricacies of the provisions of the Act. The coordinate Bench of Allahabad High 
Court in Ansari Constructions (supra) while dealing with Section 29 of the GST, 2017 and Rule 23 
of Rules, 2017, has held that once the Department has accepted the return and there remains 
no dues, the Department should not obstruct the business of an assessee. 

▪ As the Petitioner has come with the case that he has deposited the entire tax and has filed 
return in the year 2021, the said fact having not been denied by the State, the rejection of 
registration solely on the ground of delay in moving the revocation application, is not 
sustainable in law.  

▪ The Appellate Authority has not recorded any categorical finding as to the service of notice 
under Rule 23 of the Rules and merely on the ground that the application was time barred, 
proceeded to uphold the order of rejection of revocation application. 

▪ The impugned orders dated May 14, 2019 and March 25, 2021 were unsustainable in law and 
thereby quashed. 

 
7 W.P. Nos. 25048, 25877, 12738 of 2021 and etc., batch 
8 Writ Tax No. - 626 of 2020 
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Viewpoint 

The judgment reiterated the legal 
position that rejection of registration 
solely on the ground of delay in 
moving the revocation application as 
per the provisions of the U.P. Goods 
and Services Tax Act, 2017 and the 
U.P. GST Rules, 2017 is not 
sustainable in law when the entire 
tax has been deposited, more so in 
view of non-issuance of the notice 
under Rule 23 of the said Rules. This 
judgment also upholds the principles 
of judicial interpretation of statutes 
and rules of audi alteram partem. 
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