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Invesco Developing Markets Fund v. Zee Entertainment 
Enterprises Ltd and Anr 
Appeal (L) No. 25420 of 2021 

Background facts 

▪ Invesco Developing Markets Fund (Appellant) is the shareholders of Zee Entertainment 
Enterprises Ltd (Respondent/Respondent Company). The Appellant issued a Requisition to the 
Respondent in terms of Section 100(2)(a) of the Companies Act, 2013 (Act) calling for an 
Extraordinary General Meeting (EGM) for the removal of three non-independent directors of the 
Respondent Company. 

▪ Thereafter, the Respondent Company intimated the Stock Exchanges that it had received 
resignation letters from Mr. Chokhani and Mr. Kurien. By a disclosure to the Stock Exchanges, 
the Respondent Company announced the approval and execution of a non-binding term sheet 
with Sony Pictures Networks Pvt Ltd in relation to a potential transaction involving a composite 
Scheme of Arrangement for the merger of the Respondent Company and Sony India.   

▪ Subsequently, the Appellant filed a Company Petition under Section 98(1) read with Section 100 
of the Act before the National Company Law Tribunal, Mumbai Bench (NCLT) requesting a 
direction to the Respondent Company to hold an EGM. Consequently, the NCLT directed the 
Respondent Company to consider the Requisition as proposed by the Appellant. However, the 
Respondent Company observed that the Requisition was invalid/illegal and, accordingly, 
recorded its inability to convene the EGM. 

▪ Subsequently, the Respondent Company approached the High Court of Bombay (HC) by way of 
the present Suit, seeking a declaration that the Requisition Notice issued by the Appellant was 
illegal, ultra vires, invalid and bad in law. Along with the caption Suit, an Interim Application was 
also preferred by the Respondent Company. 

▪ By way of a judgment dated October 26, 2021, the Single Judge of the HC granted an injunction 
restraining the Appellant from taking any action in furtherance of the Requisition.    

▪ Aggrieved by the same, the Appellant preferred an Appeal against the decision of the Single 
Judge before a Division Bench of the HC.  
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Issue at hand? 

▪ Whether or not the learned Single Judge was correct in restraining the shareholders of Zee 
Entertainment Enterprises Ltd from calling and holding an Extra Ordinary General Meeting as 
requisitioned by them? 

Decision of the Court  

▪ The HC paid special emphasis on the terminology of Section 100 of the Act and observed that 
Section 100(2) uses the expression ‘Shall’, casting a mandatory obligation on the Board to 
adhere to the Requisition. Further, the HC also examined the scope of Section 100(4) of the Act, 
to observe that the members have an additional right to call and hold a meeting themselves, 
even if the Board fails to call the Requisition Meeting.   

▪ In support of the words ‘Valid Requisition’, as appearing in Section 100(4) of the Act, the HC 
relied upon Cricket Club of India v. Madhav L Apte1 and observed that on a plain perusal of the 
said words, they appear to mean numerical and procedural compliance and nothing further. The 
Court further held that it was not open for the Board of Directors of a company to refuse to act 
on the Requisition on the above ground. HC also relied on LIC v. Escorts2 to hold that every 
shareholder of the company has the right, subject to statutorily prescribed and numerical 
requirements, to call an EGM in accordance with the provisions of the Companies Act.   

▪ Further, the HC refused to accept the contentions of the Respondent, that a Requisition Meeting 
could not be called if the Resolution sought to be passed in an EGM pursuant thereof was illegal.  

▪ In light of the above observations, it was concluded that the proposed resolutions contained in 
the Requisition are neither illegal nor incapable of being lawfully implemented. The HC set aside 
all of the Single Judge's findings in this regard. The Appeal and the Interim Application was 
accordingly disposed. 

ABC v. Union of India & Ors      
Writ Petition No. 3499 of 2021 

Background facts 

▪ The present Writ Petition had been filed before the Bombay High Court (HC) seeking directions 
to the Respondents to respect the Right to Privacy of the Petitioner and remove case 
details/judgments and URL in respect of a certain judgment passed by the Judicial Magistrate 
First Class, Nagpur. 

▪ The Petitioner was previously accused of having committed offences under Section 66A of the 
Information Technology Act, 2002 (Act). However, he was later acquitted in the said matter. 
Consequently, the resultant Order of Acquittal was uploaded on the Court’s website.  

▪ Despite the consequential acquittal, the Petitioner had been facing difficulties in his day-to-day 
life on account of having been tried for alleged offences under Section 66 of the Act. Aggrieved 
by the constant difficulties, the Petitioner had sought to enforce his Right to be Forgotten or 
Right to Privacy, for the removal of the records of the proceedings under Section 66 of the Act 
from various websites by way of a Writ Petition before the HC. 

Issue at hand? 

▪ Whether a person who has been acquitted from a criminal case can get the records of the 
proceedings removed from the internet on grounds of Right to be Forgotten? 

Decision of the Court  

▪ The HC noted that the Petitioner has specifically requested the delinking of the proceedings 
against him under Section 66 of the Act from the website, and not the records of the 
proceedings be destroyed. The Court observed that the prayer of the Petitioner is limited to the 
availability of the case details and the judgment on the Court system website, i.e., a resource 
that is publicly available.  

▪ HC referring to the K S Puttaswamy (Retd) and Anr v. Union of India and Ors3 , observed that 
privacy is a constitutionally protected right that can be traced to the guarantee of life and liberty 
under Article 21 of the Constitution of India. Similarly, the relief that is being sought by the 
Petitioner, i.e. Right to be Forgotten, also draws reliance from the judgment of K S Puttaswamy 

 
1 (1975) 45 Comp Cas 574 (Bom) 
2 (1986) 1 SCC 264 
3 2017 (10) SCC 1   

HSA  
Viewpoint 

Section 100 (2) of the Companies 
Act, 2013 sets out the requirements 
for a valid Requisition. The HC was 
observant of the fact that the said 
requirements nowhere concern the 
legality of the resolution that is 
sought to be passed in the EGM 
pursuant to a Requisition. In light of 
the well-established principles of 
Interpretation of Statutes, the Court 
reasoned that if the Parliament 
would have wanted the legality of 
the resolution being considered at 
the stage of Requisition, it would 
have provided so in Section 100(2) of 
the Act itself. The present judgment 
of the HC is fair and reasonable 
considering the various precedents 
cited in the judgment. 

HSA  
Viewpoint 

The decision of the HC is 
appreciable as it protects the 
dignity of an innocent person who 
had been caught in unfortunate 
circumstances and got embroiled in 
certain criminal proceedings, but 
had been later acquitted by the 
court. However, it is pertinent to 
note the observation of the HC, 
wherein in it stated that not every 
acquittal will result in an automatic 
relief in the nature as claimed in the 
present case. In absence of any 
definitive parameters to ascertain 
whether the said relief be granted 
or not, the question of Right to be 
Forgotten remains largely open. 
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(Supra) passed by the Supreme Court, which safeguards individual autonomy and recognizes the 
ability of the individual to control vital aspects of his or her life.  

▪ In light of the foregoing discussion, the HC ordered the Registry to issue the necessary directions 
to remove the concerned record of proceedings held before the Judicial Magistrate First Class, 
Nagpur from the website of the JMFC and NJDG. 

▪ However, the Court cautioned that neither every acquittal in a criminal case will result in an 
application of this nature nor every such application will automatically be granted, and each case 
will have to be assessed independently on its merits. 

Delhi Development Authority v. M/s 
Watcon Water Specialists Pvt Ltd and Anr                    
OMP (Comm) 300/2020 

Background facts 

▪ The Delhi Development Authority (Petitioner/DDA) had filed the present Petition under Section 
34 of the Arbitration and Conciliation Act, 1996 (Act) impugning the Arbitral Award dated 
October 30, 2014 delivered by a Sole Arbitrator.  

▪ The said Arbitral Award emerged out of the three Agreements between the Petitioner and M/s 
Watcon Water Specialists Pvt Ltd (Respondent), wherein the Respondent was responsible for 
construction and refurbishment of training venues at Siri Fort Sports Complex, Yamuna Sports 
Complex, and Commonwealth Games Village in Delhi.  

▪ Under the terms of said agreements, DDA agreed to reimburse the Respondent for the Service 
Tax payable/applicable. However, the reimbursement was contingent upon the submission of 
proof of payment to the concerned department. Additionally, DDA was also required to pay the 
Respondent the charges for airlifting equipment as provided by the Respondents in its tender.  

▪ The Respondent alleged that the Petitioner failed to make payments towards Service Tax and 
the airlifting charges, on the grounds that the airfreight charges were billed within the price of 
the equipment, and the Respondent did not provide separate bills for the air lifting charges.  

▪ The disputes were referred to arbitration and the Arbitral Tribunal allowed majority of claims 
preferred by the Respondents. Aggrieved by the same, the Petitioner challenged the Arbitral 
Award before the Delhi High Court (HC). 

Issue at hand? 

▪ Whether the Arbitral Tribunal’s interpretation vitiates the Impugned Award on the ground of 
patent illegality? 

Decision of the Court  

▪ The Petition was filed on three grounds:  

 Firstly, as per the relevant clauses of the agreements, the reimbursement for airlifting 
charges were contingent upon the Respondent producing the requisite documentation as 
proof.  

 Secondly, the Impugned Award has resulted in unjust enrichment and is contrary to the 
fundamental public policy of India.  

 Lastly, premised on the decisions in North Delhi Municipal Corporation v. M/s Ravi 
Builders4, Oriental Structural Engineers Pvt Ltd v. State of Kerela5, and Krishna Bhagaya 
Jala Nigam Ltd v. G. Harishchandra Reddy and Ors6, the Arbitral Tribunal had no 
jurisdiction to award interest on interest. 

▪ The Respondent asserted that the term ‘Relevant Documents’ as appearing in the Agreement 
was ambiguous, and the Respondent had submitted all the documents.   

▪ HC noted that the term ‘Relevant Documents’ was not defined in the Agreement, and once the 
Respondent had established that the equipment had been airlifted, the Respondent is entitled 
to the amounts as mentioned under the Agreement, in light of the facts that there were no 
separate bills for airlifting charges as those were included in the cost of the airlifted equipment.  

▪ The Court further stated that it was not sitting as a Court of Appeals against the decision of the 
Arbitral Tribunal, and if the decision of the Arbitral Tribunal was not patently illegal, it would not 
venture out in modifying the decision. Therefore, the HC refused to interfere in the Award 

 
4 (2018) SCC OnLine Del 10126 
5 AIR 2021 SC 2031 
6 (2007) 2 SCC 720 

HSA  
Viewpoint 

It has been a well-established 
position of law that where more than 
one of views is plausible, and if the 
Arbitral Tribunal sides with taking 
one of the plausible views, Courts 
cannot substitute its own view with 
that of the Arbitral Tribunal, except 
in the cases where the stand taken 
by the Arbitral Tribunal is patently 
perverse. Considering the foregoing 
observation, the Court refused to re-
evaluate the decision of the Arbitral 
Tribunal with respect to claims 
concerning airlifting charges in 
favour of the Respondent. However, 
while underlining the point that it 
was not sitting as a Court of Appeal 
in a Petition filed under Section 34 of 
the Act, the court proactively struck 
down the Arbitral Tribunal’s decision 
to have awarded interest-on-
interest on various claim amounts. 
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passed by the Arbitral Tribunal to the extent of its determination with respect to payment of 
airlifting charges in favor of the Respondent.  

▪ HC examined the decision of the Arbitral Tribunal in awarding interest on interest payable on 
account of Service Tax, reimbursable to the Respondent, and observed that the Arbitral Tribunal 
awarded an amount of INR 17.8 lakh on account of Service Tax and an interest rate of 12% per 
annum on the amount of Service Tax from the dates on which it was deposited till June 30, 2012. 
Going one step further, the Arbitral Tribunal also allowed the Respondent’s claim for further 
interest on interest at 12%.  

▪ Subsequently, HC stated that the award of interest on interest is untenable in law and set aside 
the order of payment of interest over and above the 12% that had already been awarded. The 
Court also observed that the pendente lite interest at the rate 12% per annum awarded by the 
Arbitral Tribunal on all the claims, also amounts to interest on interest. 

Red Bull AG v. Pepsico India Holdings Pvt Ltd 
and Anr  
2022 SCC OnLine Del 969 

Background facts 

▪ The present Interim Application had been filed before the Delhi High Court (HC) by the Plaintiff 
seeking an injunction against the Defendants i.e., to restrain them from using the tagline- 
‘Stimulates Mind, Energizes Body’, which is claimed to be deceptively similar to the Plaintiff’s 
registered trademark/tagline – ‘Vitalizes Body and Mind’.  

▪ The Plaintiff claimed that their tagline ‘Vitalizes Body and Mind’, was registered back in 2010, 
and the usage of the foregoing mark has become a source of identity of the Plaintiff’s products, 
and it has acquired distinctiveness on account of long and extensive usage. The Plaintiff also 
asserted that the Defendants had adopted the Plaintiff’s tagline to ride upon its goodwill and 
popularity, which amounts to infringement as well as passing off.  

▪ On the other hand, the Defendants asserted that the design and layout of the containers/cans in 
which the products of the Plaintiff and the Defendants are sold, are totally different. Further, the 
Defendants also pleaded that the tagline is being used by them only in descriptive manner and 
therefore, no registration has been sought in respect thereof as a trademark. Therefore, no case 
of injunction is made out under Section 29 of the Trade Marks Act, 1999 (Act).  

▪ The Defendants had also filed a Rectification Petition under Section 124 of the Act on the ground 
that the registration of the Plaintiff’s tagline was in contravention of Section 9 of the Act. The 
Defendants alleged that the tagline being used by the Plaintiff is completely descriptive and 
therefore, the registration should not have been granted by the Trade Marks Registry in terms of 
Section 9(1)(b) of the Act. 

Issue at hand?  

▪ Whether an Interim Injunction could be granted against the Defendant, thereby restraining it 
from using the tagline ‘Stimulates Mind, Energizes Body’, which the Plaintiff claims to be 
deceptively similar to their tagline ‘Vitalizes Body and Mind’? 

Decision of the Court 

▪ The HC referred to the judgment of the Supreme Court (SC) in Satyam Infoway Ltd v. Siffynet 
Solutions (P) Ltd7 for determining if the Defendants were guilty of passing off. The Court 
observed that the two products had no similarity in their appearance and held that it was 
apparent that no confusion or deception can be caused to the customers of both the parties, 
more so since the backgrounds in which the taglines appear were also completely different.  

▪ Thereafter, the HC concerned itself with the allegation of infringement against the Defendant 
and observed that the tagline of the Plaintiff, which is included in the definition of ‘Mark’ given 
in Section 2(1)(m) of the Act, has been granted registration in India in 2010, with effect from the 
January 21, 2004. However, it was opined that the rights granted upon registration under 
Section 28 of the Act are not absolute, being subject to other provisions of the Act, and upon the 
registration of the Trade Mark being valid.  

▪ The HC refused to accept the assertion that the Plaintiff’s tagline did not have a direct reference 
to the products of the Plaintiff, i.e., the tagline was determined to be a descriptive word 
indicative of the kind, quality, intended purpose or other characteristics of the goods. 

 
7 (2004) 6 SCC 145 

HSA  
Viewpoint 

In determining the Interim 
Application, HC has very well 
spelled out in the judgment that its 
views are only prima facie, and the 
merits in the allegations of 
infringement and passing off could 
only be determined in course of a 
proper trial. Further, the Court fairly 
applied the principle of Balance of 
Convenience in refusing to grant an 
Interim Injunction against the 
Defendant in light of the fact that 
the Defendant had been using the 
impugned tagline for the past five 
years and taking into account that 
the Defendant must have 
consequentially invested 
considerable number of resources. 
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▪ In view of the above, the HC noted that there is a doubt created over the registration granted in 
favor of the Plaintiff in respect of the impugned tagline. The Court held that in its prima facie 
opinion, the tagline used by the Plaintiff is descriptive/laudatory character, which ought not to 
have been granted registration in view of Section 9(1)(b) of the Act.  

▪ After having formulated a prima facie opinion as to the validity of the registration of the tagline 
under the Act, the Court ventured into determining whether the present situations and 
circumstances warrant an Interim Injunction in favor of the Plaintiff.  

▪ HC referred to the principles laid down by the Apex Court in Wander Ltd v. Antox India Pvt Ltd8, 
and taking into account the fact that the Defendants had been selling their product for five years 
with the impugned tagline, held that the balance of convenience would be against the Interim 
Injunction. 

▪ In view of the above discussion, the HC refused to grant the Interim Injunction in favor of the 
Plaintiff and dismissed the Application. 

Maniar Associates LLP v. Vijay Niwas Co-op. 
Housing Society Ltd. & Ors 
Commercial Arbitration Petition (L) No. 4301 of 2022 

Background facts 

▪ The dispute emerged out of a Redevelopment Agreement between Maniar Associates LLP 
(Petitioner) and Vijay Niwas Co-op. Housing Society (Respondent No. 1/Society).  

▪ The existing building comprised of 12 flats belonging to 12 members of the Society. It is the 
Petitioner’s case that one of the flats in the Society (Flat No. 1) is a subject matter of dispute 
between Respondent Nos. 2 and 3, wherein Respondent No. 2 has contended that Respondent 
No. 3 is a trespasser and has consequentially sought for Respondent No. 3 to be removed from 
the possession of the disputed flat, by way of separate legal proceedings.  

▪ The concern of the Petitioner in this proceeding was that in view of the inter se disputes 
between Respondent No. 2 and 3, Flat No.1 is not getting vacated by Respondent No. 3, even 
though all other 11 members have vacated their respective flats/tenements. The Petitioner 
contends that the building is required to be demolished and is already in a dilapidated condition. 

▪ The Petitioner has filed the present Petition praying for directions to be issued to the 
Respondents not to cause any obstruction in the redevelopment process, and that vacant 
possession of the said ground floor flat, which is in possession of Respondent No. 3, should be 
handed over to the Petitioner/Society for the redevelopment process to initiate.  

Issue at hand?  

▪ Whether Respondent No. 2 is the rightful beneficiary of the transit rent, and the permanent 
alternate accommodation, or not? 

Decision of the Court 

▪ Bombay High Court (HC) observed that the minority members of the Society cannot take a 
position contrary to the will of the majority members of the Society. Consequently, the Society 
had taken a decision to redevelop its building which is already in a dilapidated condition and is 
now required to be demolished.  

▪ HC observed that the dispute between Respondent Nos. 2 and 3 was already sub-judice before 
the Court, and the rights of the parties could only have been ascertained at the conclusion of 
those proceedings.  

▪ The Court was cognizant of the fact that Respondent No. 3 was in immediate possession of the 
tenement in question, and it would be him who would be handing over the possession of such 
tenement to the Petitioner Society. 

▪ The HC referred to the Heritage Lifestyles and Developers Pvt Ltd v. Amar Villa Co-operative 
Housing Society and Ors9 and Saikripa Co-operative Housing Society Ltd v. Oshso Developers & 
Ors10, and held that the dispossessed party would be entitled to transit rent, as it is such party 
who is put to hardship.  

▪ HC held that it would be Respondent No. 3 who would be entitled to the transit rent by the 
Petitioner. However, the Court went on to state that the said assertion is subject to the rights of 

 
8 1990 Supp SCC 727 
9 (2011 (3) Mh. L.J. 865 
10 Commercial Arbitration Petition (L.) No. 1097 of 2022 decided on 18.01.2022       

HSA  
Viewpoint 

The decision of the HC in the present 
matter is equitable. The Court has 
specifically said that the benefit of 
the transit rent, and possession of 
the alternative premises, would be 
subject to the final outcome of the 
dispute between Respondent Nos. 2 
and 3. Furthermore, the Court 
ordered that in the interim, since 
Respondent No. 3 is already in 
possession of the disputed property, 
it shall be Respondent No. 3 who 
shall be the immediate beneficiary 
of the transit rent and the 
alternative accommodation. The 
balance of the rights between 
Respondent Nos. 2 and 3 could not 
have been fairer.   
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Respondent No. 2 to make appropriate claims in the pending suit, in the event some better 
rights are being asserted by Respondent No. 2, and which shall purely be a subject matter of 
consideration in the pending suit. 

Noel Harper & Ors v. Union of India & Anr 
Writ Petition (Civil) No. 634 of 2021 & Writ Petition (Civil) No. 751 of 2021 

Background facts 

▪ The present Writ Petition has been filed before the Supreme Court challenging the constitutional 
validity of the amendments to the provisions of the Foreign Contribution (Regulation) Act, 2021 
(Act) vide the Foreign Contribution (Regulation) Amendment Act, 2020 (Amendment), more 
specifically Sections 7, 12(1A), 12A and 17(1), on grounds of being manifestly arbitrary, 
unreasonable and impinging upon the Fundamental Rights guaranteed to the Petitioners under 
Articles 14, 19 and 21 of the Constitution. 

▪ A brief of the newly amended Sections is as follows:  

 Section 7: Suggests complete prohibition on the transfer of foreign contributions to any 
other person, not even a person having Certificate of Registration under the Act.  

 Section 12(1A): Envisages that every person who makes an application for opening of 
FCRA account in his application is required to comply with the manner specified in Section 
17. 

 Section 12A: Mandates the person who seeks grant of certificate under Section 12 to 
provide Aadhar number of all its office bearers or directors or other key functionaries, as 
identification document.    

 Section 17(1): Mandates opening of the ‘FCRA account’ and receiving of foreign 
contributions only at one bank at New Delhi, i.e. Main Branch of the State Bank of India, 
New Delhi.   

▪ The Petitioners urged that the said amendment is unconstitutional and does not pass the 
touchstones of the principles laid down in Shreya Singhal v. Union of India11 , K S Puttuswamy 
(Retired) & Anr v. Union of India & Anr12 and other legal authorities on restriction of 
Fundamental Rights as provided for under Part III of the Constitution.  

▪ The Respondents, on the other hand, argued that the present amendment does not bar any 
person to transact in foreign contribution provided it is compliant with the parameters 
predicated in the 2010 Act, and the subsequent amendments thereto. Further, the Respondents 
urged that the present amendments were necessitated in light of the various instances of 
misuse of the foreign contributions.  

▪ The Respondents relied upon decisions in Rustom Cavasjee Cooper v. Union of India13 and R K  
Garg v. Union of India & Ors14, urging the Court not to sit in appeal over a policy of the 
Parliament in enacting a law. 

Issue at hand?  

▪ Whether the Court was to determine the constitutionality of Sections 7, 12(1A), 12A and 17(1) of 
the Foreign Contribution (Regulation) Act, 2021 as amended by the Foreign Contribution 
(Regulation) Amendment Act, 2020? 

Decision of the Court 

▪ While deciding the issue, the Supreme Court (SC) held that Fundamental Rights are subject to 
reasonable restrictions as provided under the provisos to the various Articles under Part III, and 
other restrictions which have been jurisprudentially evolved over a period of time.  

▪ Further, the Court agreed with the ratio laid down in Rustom Cavasjee Copper (Supra) and R K  
Garg (Supra) and held that it is not for the Court to consider relative merits of the different 
political theories or economic policies, including that an economic legislation may be troubled 
with crudities, inequities, uncertainties, or the possibility of abuse cannot be the basis for 
striking it down.   

▪ The Court, with specific reference to Section 7, held that the restriction therein applies to a class 
of persons who are permitted to accept foreign donations for being utilized by themselves for a 
definite purposes without any discrimination and it is so done to uphold the objective of the 

 
11 (2015) 5 SCC 1 
12 (2019) 1 SCC 
13 (1970) 1 SCC 248 
14 (1981) 4 SCC 675 

HSA  
Viewpoint 

SC correctly cites and applies the 
principles laid down in various 
landmark rulings of the Supreme 
Court and noted that the present 
amendment was necessitated by 
previous experiences with the 
misuse of foreign contributions, and 
that the government was very much 
in its right to have brought the 
present amendment to prevent such 
mischief in the future. The 
amendments introduced by the 
Foreign Contribution (Regulation) 
Amendment Act, 2020 will further 
strengthen the regulatory regime 
governing the flow and utilization of 
foreign funds in India. 
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Principal Act. Thus, there is a clear intelligible differentia with a direct nexus sought to be 
achieved with the intent of the Principal Act.  

▪ The Court held that the mere plea of inconvenience is not enough to attract the constitutional 
inhibition, and that the fact that earlier transfer of foreign contribution was permitted as per the 
un-amended provision, that by itself cannot be the basis to challenge the validity of the 
amended provision.  

▪ The Court went on to observe that it is open to the Parliament to change the benchmark of 
restriction from higher standard to lower standard or vice-versa on the basis of exigencies and 
experience gained during the implementation of the applicable provision at the relevant time.  

▪ The Court stated that receiving foreign donation cannot be an absolute or even a vested right 
under the Indian Jurisprudence, and held that the present plea of the Petitioners, that the said 
Amendment fails the touchstone of the dictum according to Shreya Singhal (Supra) and K S  
Puttaswamy (Supra), is not correct in light of the legislative history of the Act and the compelling 
necessity to adopt the strict regime as stated by the Respondents in their Counter Affidavits. 

National Highway Authority of India v. M/s 
Abhijeet Angul Sambalpur Toll Road Limited 
Writ Petition (Civil) No. 634 of 2021 & Writ Petition (Civil) No. 751 of 2021 

Background facts 

▪ In the present case, during the course of arbitral proceedings, the Petitioner National Highways 
Authority of India (NHAI) filed an application under Section 17 of the Arbitration and Conciliation 
Act, 1996 (Act) before the Arbitral Tribunal to raise a counter claim.  

▪ The Arbitral Tribunal allowed the application and passed an order allowing the Petitioner to 
submit the specified counter claim.  

▪ Thereafter, the Petitioner filed new counter claims before the Arbitral Tribunal which was 
rejected by the Tribunal on the ground that liberty was granted to the Petitioner for filing only 
the specified counter claim.  

▪ Aggrieved by this, NHAI filed a petition under Section 34 of the Act before the Delhi High Court 
(HC) against the order of the Arbitral Tribunal refusing to adjudicate the fresh counter claims 
made by NHAI in the arbitral proceedings. 

Issue at hand?  

▪ Whether the right of a party to file counter claim exists independently of any liberty granted to it 
by the Arbitral Tribunal? 

Decision of the Court 

▪ HC noted that Section 31(6) of the Act gives the arbitral tribunal the power to make an interim 
Arbitral Award, at any time during the arbitral proceedings, on any matter with respect to which 
it makes a final Arbitral Award. Section 34 provides that a party aggrieved by such an Award can 
make an application for setting aside such an Award passed by the Arbitral Tribunal.  

▪ The Court noted that the order passed by the Arbitral Tribunal did not state that the Petitioner 
could only file a counter claim with respect to a specified amount/claim, and the order of the 
Arbitral Tribunal did not restrict the right of NHAI to file any other counter claim as well. 

▪ Furthermore, the Court held that the right of a party to file counter claims exists independently 
of any liberty granted to it by the Arbitral Tribunal. Whereas, the Tribunal has the right to reject 
the counter claims raised by the opposite party on merits, on limitation, or on the ground that 
they are not arbitrable within the scope of reference made to the Arbitral Tribunal. However, 
the HC ruled that the Arbitral Tribunal cannot take a view that it cannot entertain any counter 
claim raised before it. 

▪ In view of the above, the HC ruled that decisions of the Arbitral Tribunal are amenable to 
challenge before the Court, either under Section 34 or Section 37 of the Act.  

▪ The HC added that Section 34 allows recourse to a Court against any Arbitral Award. The Court 
held that an Arbitral Award, as defined under Section 2(1)(c) of the Act, includes an Interim 
Award, which can also be challenged before the Court under Section 34 of the Act. 

▪ The Apex Court in Indian Farmers Fertilizer Cooperative Ltd v. Bhadra Products (2018)15 , ruled 
that even though the Act does not define Interim Award, the provisions of Section 31(6) are 

 
15 (2018) SCC OnLine SC 38 
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The Court’s decision that the 
Arbitral Tribunal needs to 
adjudicate the counter claims raised 
by the NHAI vide their application 
under Section 17 of the Arbitration 
and Conciliation Act is remarkable 
as it eradicates the ambiguity in 
relation to the right of parties to file 
counter claims before the Arbitral 
Tribunal, which exists independently 
of any liberty granted to it by the 
Arbitral Tribunal. 
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wide in nature which confer jurisdiction to the Arbitral Tribunal to make an Interim Arbitral 
Award on any matter with respect to which it may make a final Arbitral Award. 

▪ As a result, the HC observed that the Arbitral Tribunal’s order that the counter claim raised were 
not maintainable, is a decision which could be made at the final stage of the proceedings, in 
view of Section 16 of the Act which gives the Arbitral Tribunal the power to rule on its own 
jurisdiction.  

▪ The HC ruled that such a decision, when taken at an interlocutory stage, would certainly 
constitute an Interim Award under the Act. 

▪ In light of the above, the Court quashed and set aside the decision of the Arbitral Tribunal 
whereby it had declined to entertain the counter claims of the NHAI. 

Foomill Pvt Ltd v. Affle (India) Ltd 
Judgment dated March 25, 2022, in ARB.P. 325/2022 

Background facts 

▪ Foomill Pvt Ltd (Petitioner) entered into a Master Service Agreement on July 29, 2021 
(Agreement) with Affle (India) Ltd (Respondent). Soon after the commencement of the project, 
the Petitioner raised concerns on the delay caused by the Respondent.  

▪ Later, the Petitioner was informed by the Respondent that there is an expectation mismatch 
between the parties and further the Respondent did not show any intent of resolving the issues 
flagged. 

▪ On February 08, 2022, the Petitioner issued a Notice invoking arbitration upon the Respondent. 
In response, the Respondent stated that there is no Arbitration Agreement between the parties. 

▪ The heading of Clause 11 of the Agreement between the parties mentioned the words 
‘Arbitration & Dispute Resolution’ and therefore the Petitioner filed the present petition under 
Section 11 of the Arbitration and Conciliation Act, 1996 before Delhi High Court (HC) for 
appointment of an Arbitrator to resolve the disputes arising out the said Agreement. 

Issue at hand?  

▪ Whether the use of the words ‘Arbitration & Dispute Resolution’ in the heading of an Agreement 
is sufficient for the existence of a valid Arbitration Agreement between the parties? 

Decision of the Court  

▪ Delhi High Court relied upon its own judgment in the matter of Avant Garde Clean Room & Engg 

Solutions Pvt Ltd v. Ind Swift Ltd16 wherein it was observed that:  

‘18.…... The expression ‘arbitration’ or ‘arbitrator’ has not been used at all in the main body of 
the clause. Clause 11 does not contain any term or condition to even remotely show that parties 
agreed to constitute a private tribunal to adjudicate their disputes under the agreement finally. 
In Bernhard Consultancy Private Ltd (supra), the clause, inter alia, provided arbitration, if any, 
shall also be at Hyderabad. Even this clause was not accepted by the Court as a binding 
arbitration agreement on account of the use of the expression, ‘if any’. 

19. In the present case, the mere use of the expression, ‘arbitration’ in the heading of clause 11 
would not militate against the substance of the said clause which, in unequivocal terms, states 
that disputes arising under the agreement shall be subject to the ‘exclusive jurisdiction of the 
courts………’ 

21. In Jagdish Chander (supra), the Supreme Court has observed that mere use of the word, 
‘arbitration’ or ‘arbitrator’ in a clause will not make it an arbitration agreement, if it requires or 
contemplates a further or fresh consent of the parties for reference to arbitration. Pertinently, in 
the present case, the main body of the clause does not even contemplate that the parties may 
agree to arbitration in future.’ 

▪ HC dismissed he Petition and stated that mere use of the word ‘Arbitration’ in the heading of 
Clause 11 of the Agreement would not lead to the inference that there was an Arbitration 
Agreement between the parties seeking resolution. 

 

 
16 (2014) 210 DLT 714 
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The Delhi High Court has cogently 
dealt with the issue and has focused 
on the importance of intention of the 
parties to resolve disputes via 
Arbitration and the relevance of 
party autonomy, which are the 
backbone and fundamental basis of 
Arbitration. Through the present 
judgment has correctly observed 
that while interpreting a clause, the 
Courts ought to go by the intention 
of the parties rather than going into 
literal usage of words. 
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Alstom Systems India Pvt Ltd v. Zillion 
Infraprojects Pvt Ltd 
OMP (Comm) 351/2021. 

Background facts 

▪ The parties entered into an agreement in 2015. Thereafter, the Petitioner terminated the 
contract, and the termination letter was delivered to the Respondent on the same day. 

▪ Clause 29 of the Agreement provided that in event of any dispute, the parties shall first refer the 
dispute to mediation under the rules of ICC-ADR and no party shall be allowed to directly apply 
for arbitration unless the efforts at amicable settlement fail. 

▪ The Respondent invoked the notice under Section 21 of the Arbitration and Conciliation Act, 
1996 (as amended) (Arbitration Act). By an order dated October 29, 2021, the Tribunal rejected 
the application of the Petitioner seeking dismissal of Respondent's case as being time-barred. 
Hence, the present application under Section 34 of the Arbitration Act. 

▪ The Petitioner submitted that: 

 Once limitation began to run, it could not be halted merely because of the pendency of the 
attempts at mediation, nor could the efforts at mediation delay or postpone the accrual of 
the cause of action. 

 The Court in the matter of Geo Miller & Company Private Ltd v. Chairman, Rajasthan 
Vidyut Utpadan Nigam Ltd17  held that ‘once there was a denial of the claim of the parties, 
who subsequently sought to take recourse to arbitration, by the opposite party, the cause 
of action started to run and thereafter, it would not be open to the claimant to wait for an 
unreasonably long period before referring the dispute to arbitration, merely on the ground 
that the attempts at settlement were in progress’.  

 Reference was made to Article 10 of the ICC Mediation Rules for inter alia submitting that: 

o Unless all of the parties have agreed otherwise in writing or unless prohibited by 
applicable law, the parties may commence or continue any judicial, arbitral, or similar 
proceedings in respect of the dispute, notwithstanding the proceedings under the 
Rules. 

o Where mediation takes place before arbitration (or litigation) proceedings have been 
commenced, the parties may agree that the expiry of limitation or prescription periods 
during the mediation process shall not prevent a party from initiating arbitration or 
litigation proceedings in relation to the dispute. Applicable law may also contain 
provisions to this effect or may provide that limitation periods will not expire whilst 
mediation proceedings are pending. 

Issue at hand?  

▪ Whether there is an effect of contractual mediation on the limitation period provided for the 
purpose of notice under Section 21 of the Arbitration Act? 

Decision of the Court 

▪ The Court held that a bare perusal of Clause 29 of the Agreement between the parties would 
make it clear that the process of mediation was mandatory, and the parties were precluded 
from referring the dispute to arbitration unless the mediation fails. Therefore, the occasion to 
give a Section 21 notice only arose after the mediation failed. 

▪ The Court relied on Geo Miller v. Chaiman18 and held that, when the parties were bona fide 
negotiating towards an amicable settlement, the Tribunal is required to determine the Breaking 
Point at which the parties could reasonably assume that an amicable settlement is impossible. 
The period of limitation would only start from the breaking point. 

▪ The Court further referred to Article 10 of the ICC-ADR Mediation Rules which provides that 
parties can refer the dispute to arbitration regardless of any pending mediation unless there is 
an agreement to the contrary. The Court further observed that Clause 29 forecloses the remedy 
to arbitration if mediation failed and the same would be an agreement within the Article 10. It is 
further observed that Article 10 itself provides for excluding the time consumed in mediation for 
the purpose of limitation. 

▪ The Court dismissed the petition. 

 
17 (2020) 14 SCC 643 
18 (2020) 14 SCC 643 

HSA  
Viewpoint 

The Court clarified the position that, 
when an agreement between the 
parties provides for mandatory 
mediation, the time spent in the 
mediation process shall be excluded 
from the period of limitation, while 
also factually considering the 
Breaking Point at which any 
reasonable party would have 
abandoned efforts in arriving at the 
settlement and contemplated 
referral of the dispute to arbitration. 
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Eco green Energy Gwalior Pvt Ltd v. 
Commissioner of Municipal Corporation, Gwalior  
ARB.P. 1120/2021 

Background facts 

▪ The parties had entered into a Concession Agreement dated May 19, 2017 for ‘Implementation 
of Regional Integrated Solid Waste Management Project for 16 Urban Local Bodies’.  

▪ The Petitioner issued a Preliminary Termination notice to the Respondent in terms of Article 
9.2(b)(ii) of the Concession Agreement alleging that the Respondent was obliged to send a 
proposal for curing the defaults in the Agreement but had instead issued a notice for 
termination and has violated the Agreement. 

▪ The Petitioner contends that the Respondent also encashed the bank guarantees furnished in 
the sum of INR 12.73 crore of the Petitioner. 

▪ The Petitioner invoked the Dispute Resolution clause (Article 11 of the Concession Agreement) 
and sought amicable resolution of the disputes. When it could not be resolved, the Petitioner 
issued a notice under Section 21 of the Arbitration and Conciliation Act, 1996 (Act) invoking 
arbitration. 

▪ The Respondent contested the maintainability of the present petition and said that the 
arbitration is required to be conducted under the Madhya Pradesh Madhyastham Adhikaran 
Adhiniyam, 1983 and not in accordance with the Arbitration Act. It also contended that the 
Court does not have territorial jurisdiction to entertain the present petition. 

▪ The Respondent submitted that the parties had agreed that the arbitration shall be conducted 
under the Rules of the International Centre for Alternative Dispute Resolution, New Delhi (ICADR 
Rules) which provides that the place of arbitration would be New Delhi or such other places 
where the regional offices of the ICADR are located. 

Issue at hand?  

▪ Whether or not the arbitration is required to be conducted under the Madhya Pradesh 
Madhyastham Adhikaran Adhiniyam, 1983 and not in accordance with the Arbitration Act, and 
whether the Court has the territorial jurisdiction to deal with this matter? 

Decision of the Court  

▪ The Court observed that even though the ICADR Rules indicates that the Place of Arbitration 
would be New Delhi or such other place where the regional office of ICADR is situated as the 
parties may agree, the proviso further makes it clear that on failing any such agreement, the 
Place of Arbitration shall be determined by the Arbitral Tribunal. 

▪ In this case, there is no agreement that the Place of Arbitration shall be New Delhi or any other 
place where the regional office of ICADR is located. Therefore, it would be for the Arbitral 
Tribunal to determine the Place of Arbitration. Article 11.2(b) of the Concession Agreement 
clearly indicated that the Place of Arbitration is required to be in Gwalior. 

▪ Reliance was placed on the decision in MP Road Development Corporation v. Ministry of Road, 
Transport and Highways (MORT&H) and Anr19, where it was held that once the parties have 
consciously agreed to refer the disputes to arbitration under the Arbitration Act, the provisions 
of Madhya Pradesh Madhyastham Adhikaran Adhiniyam, 1983 are inapplicable. 

▪ The Court also refused to examine whether or not they have the jurisdiction to entertain the 
present petition under Section 11 of the Arbitration Act. 

Pigments & Allieds v. Carboline (India) Pvt Ltd 
and Anr 
Arbitration Application No. 225 of 2016 

Background facts 

▪ The Applicant is a partnership firm, and the Respondent is a limited company by the name of 
Carboline. The Applicant was required to carry out certain work, including construction and 
maintenance, for Vodafone Shared Services Limited pursuant to a Subcontractor Agreement 
between the Respondents inter se. 

 
19 2021 SCC OnLine MP 1599 

HSA  
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The Court has reaffirmed the legal 
position that once the parties have 
consciously agreed to refer the 
disputes to arbitration under the 
Arbitration and Conciliation Act, 
1996, the provisions of any other act 
providing for arbitration are 
inapplicable. 
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▪ Due to multiple disputes, the Applicant sought appointment of a Sole Arbitrator to adjudicate 
upon disputes between the Applicant and the Respondents under a Tripartite Agreement 
(original Tripartite Agreement dated February 06, 2013 was not presently available with any of 
the parties). The application was opposed by the Respondent.  

▪ It was submitted on behalf of the Respondent that: 

 The Tripartite Agreement has not been followed and the obligation to make payment is not 
of Carboline alone and the obligation was equally of Octamec, which is wound up. 

 There is no dispute that exists and the question of appointment of an Arbitrator does not 
arise. Further, the good faith negotiations as per Clause 10(a) of the Tripartite Agreement 
were not completed and therefore arbitration could not be invoked. 

 The agreement was inadequately stamped and is inadmissible evidence. 

▪ It was submitted on behalf of the Applicant that: 

 An instrument can be stamped even if it is a copy, and the original is unavailable. 

 When a Court is faced with an issue of insufficient stamping, there is no bar against 
proceeding and appointing an Arbitrator, by virtue of the decision in the matter of 
Intercontinental Hotels Group (India) Pvt Ltd & Anr v. Waterline Hotels Pvt Ltd20. 

 The Stamp Duty payable can be considered at a later stage after a statutory appeal against 
adjudication is filed. 

Issues at hand?  

▪ Whether a copy of an instrument can be impounded and stamped with Stamp Duty? 

▪ Whether in the Arbitration Agreement providing for three arbitrators, a Sole Arbitrator can be 
appointed?  

▪ Whether on account of insufficiency of stamps, there is a prohibition against appointing an 
Arbitrator? 

Decision of the Court 

▪ The Court noted that a perusal of Clause 10(b) of the agreement, i.e., the Dispute Resolution 
clause, reveals that the disputes are to be resolved by a panel of three arbitrators; one to be 
appointed by the Claimant and the second to be appointed by the Defendant and the third to be 
appointed by the two Arbitrators so appointed. 

▪ The Court observed that once the parties have acknowledged that an Arbitration Clause was 
embodied in the substantive contract, insufficiency of stamps cannot prevent the Court from 
disposing an application under Section 11 of the Arbitration and Conciliation Act, 1996 for 
appointment of Arbitrators. 

▪ Justice AK Menon observed, ‘Arbitration is seen as a speedy remedy, but if applicants and 
respondents, who may have counterclaims, have to await the fate of adjudication of documents 
for stamping and conclusion of the statutory challenge, the purpose of arbitration may be 
defeated. In my view, once parties are ad-idem on the fact that they have signed the writing 
containing an Arbitration Clause, the parties having acknowledged that an Arbitration Clause 
was embodied in the substantive contract, cannot prevent the Court from disposing an 
application under Section 11 and the High Court, in my view, need not await the decision of the 
claimant in the case at hand as to whether or not to pay Stamp Duty, as adjudicated. If this is not 
to be so, a large number of arbitration proceedings will be held up right at the inception, which is 
not desirable.’ 

▪ The Court held that in the present case, the document is, at best, insufficiently stamped, and a 
sole Arbitrator would have to be appointed. 

Concrete Additives and Chemicals Pvt Ltd v. 
S N Engineering Services Pvt Ltd  
Arbitration Application (L.) No. 23207 of 2021 

Background facts 

▪ The present dispute emerged out of rivalling contentions between the Applicant and the 
Respondent, due to the insertion of an arbitration clause in various tax invoices issued by the 
Applicant.  

 
20  2022 SCC OnLine SC 83 
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High Court has reinforced the 
settled legal position that once 
parties acknowledge existence of 
an arbitration clause, the court can 
appoint Arbitrator even if stamp 
duty on the instrument/agreement 
is insufficiently paid.    

http://www.scconline.com/DocumentLink/d71N5Vvz


HSA | Dispute Resolution and Arbitration Monthly Update | May 2022  
 
 

Page | 12  

 

▪ The Respondent placed purchase orders with the Applicant for the supply of certain goods and 
respective tax invoices were issued by the Applicant pursuant to the delivery of the goods. The 
purchase orders in no manner indicate the presence of Arbitration Agreement between the 
parties. However, the tax invoices provided a clause for reference of any dispute therein to 
arbitration.  

▪ In view of the circumstances, Applicant filed the present Petition under Section 11 of the 
Arbitration and Conciliation Act, 1996 (Act), praying for appointment of an Arbitral Tribunal to 
adjudicate the disputes and differences with respect to the purchase orders issued by the 
Respondent. 

Issue at hand? 

▪ Whether the absence of an arbitration clause to the original contract, and the subsequent 
unilateral insertion of the same in tax invoices by the Applicant, and acceptance of the same by 
the Respondent without any protest, would constitute a valid Arbitration Agreement in terms of 
Section 7 of the Act? 

Decision of the Court   

▪ The Applicant contended that the arbitration clause as provided under the tax invoices 
constitutes a valid Arbitration Agreement under the Act and any dispute arising between the 
parties must be settled through arbitration. 

▪ In defense, the Respondent urged that the relationship between the parties came into existence 
pursuant to the purchase orders, which were silent about the settlement of disputes through 
arbitration. The insertion of an arbitration clause unilaterally by the Applicant in the tax invoices 
does not constitute an Arbitration Agreement as provided for under the Act. 

▪ High Court of Bombay (HC) observed that the contentions of the Applicant cannot be 
entertained, in light of the fact that there was no conscious agreement between the parties to 
refer any disputes arising between them to arbitration.  

▪ Subsequently, the HC held that merely because the tax invoices, which were issued in response 
to the purchased orders, provide for the arbitration, it would not constitute an Arbitration 
Agreement as contemplated under Section 7 of the Act.  

▪ The Applicant further contended that the tax invoices were accepted without any protest by the 
Respondent and, therefore, it must be presumed that the Respondent has consented to the 
resolution of the disputes by means of arbitration. To this point, the HC held that the acceptance 
of the tax invoices is a mere requirement for receiving the goods under the purchased orders, 
and such acceptance cannot be termed as the consent of the Respondent.  

▪ In light of the above discussion, the HC dismissed the Petition and held that there was no 
Arbitration Agreement between the parties in terms of the Act and, therefore, no dispute could 
have been referred for arbitration.  

HSA  
Viewpoint 

The foundation of resolution of 
disputes between parties by means 
of alternative mechanisms such as 
arbitration is premised on the idea of 
free consent and understanding 
between the parties. Mere 
acceptance of tax invoices with an 
arbitration clause, when the 
underlying purchase orders did not 
contain such provisions, cannot be 
construed as consent by the 
Respondent. The said decision of the 
HC upholds the letter and spirit of 
the Arbitration and Conciliation Act, 
1996. 
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