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STATUTORY
UPDATES

Filing of list of creditors under  Clause (ca) of Sub-Regulation (2)
of Regulation 13 of the IBBI (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016

A

A

The Insolvency and Bankruptcy Board of IntB&8J in pursuance oflause (ca) of Sub

Regulation (2) of Regulation 13 of the IBBI (Insolvency Resolution Process for Corporate Persons)
Regulations, 201683RP Regulationshad issued a Circular dated NovemB@&r2020 directing

the Insolvency Professionals to file the list of creditors and modifications thereof in the
AGALIzE F GSR F2NXIG 2y L. .LQa 6So6aArisSo

In the said format, a particular column fétlentification NoQwas mentioned which sought the
identificationdetails of the creditors. In a few instances, sensitive personal information such as
Aadhar Number, PAN Card, eteere being filled in.

Therefore, in order to ensure privacy and to prevent the circulation of the confidential
information of any particulacreditor, the IBBI vid€ircular dated November 24, 2021 issued a
new format to file the list of creditors. The new format removes the requirement of mentioning
the Wentification NoQwhile keeping the rest of the contents of the earlier format same.

The saiddrcular also directs the Insolvency Professionals to file the list of creditors of the
respective Corporate Debtor and modification thereof, in the revised format, within three days
of the preparation of the list or modification thereof, as the easay be.

A similar amendment vide another circular dated November 24, 2021 has also been introduced
in the filing and modification of the list of stakeholders in the Liquidation Process of a Corporate
Debtor. The amendment has been brought in the pursgaof clause (d) of StRegulation (5)

of Regulation 31 of the IBBI (Liquidation Process) Regulations, 2igL&lation Process
Regulation3 requiring the Liquidator to file list of stakeholders on the electronic platform of the
IBBI for dissemination oits website.

This amendment has been brought about keeping in mind the fundamental right to privacy of
every individual.

Guidelines for Insolvency Professionals to act as Interim
Resolution Professionals, Liquidators, Resolution Professionals
and Bankruptc y Trustees (Second Recommendation)

A

The Insolvency and Bankruptcy Board of IntB8}] on December 1, 2021 issued thesolvency
Professionals to act as Interim Resolution Professionals, Liquidators, Resolution Professionals
and Bankruptcyrustees (Recommendations) (Second) Guidelines,Z0#1Guideline$, in
furtherance to the4hsolvency Professionals to act as Interim Resolution Professionals,
Liguidators, Resolution Professionals and Bankruptcy Trustee (Recommesp&tiodelines,
2021Qwhich listed out certain criteria basis which a Insolvency Professional may be included in
the Panel of IPs and thereafter appointed by the Adjudicating Authority.
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Keeping in mind the basic objective of the IBCtimely resolution of the Corpate Debtor,

these Guidelines seek to reduce the time involved in the appointment of Insolvency Professional
as an Interim Resolution Professional, Resolution Professional, Liquidator and Bankruptcy
Trustee in an ongoing Resolution or Liquidation Procesteacase may be.

At the time of reference/directions received from the NCLT, the IBBI does not have prior
information about the volume, nature and complexity of an insolvency or bankruptcy process
and the resources available at the disposal of an Insgly@rofessional. In such a situation, the
IBBI is unlikely to add much value by recommending an Insolvency Professional for the process.
Further, the time required for the final appointment of the Insolvency Professional may turn out
to be a lengthy andiine-consuming process. Hence, to avoid administrative delays in
appointment of the Insolvency Professional, by way of these Guidelines, the IBBI has
recommend that a panel of Insolvency Professionals be made for the purpose of section 16(4),
34(6), 97(4)98(3), 125(4), 146(3) and 147(3) of the IBC.

For the formation of the Panel, the Guidelines require mentioning of the following parameters:

- The Panel will have Zone wise list of IPs based on the registered office (address as registered
with the Board) ofhe IP

- Each Panel will have a validity of 6 months after which a new Panel will replace it

- Any name from the Panel may be picked by the NCLT for the appointment of IRP, Liquidator,
RP or BT for the CIRP, Liquidation Process, Insolvency Resolution or Bgrikropess
relating to corporate debtors and their personal guarantors

- The DRT may pick up any name from the Panel for appointment as RP or BT, for an
Insolvency Resolution or Bankruptcy Process for personal guarantors to corporate debtors,
as the case @ay be

The eligibility criteria of the Insolvency Professionals to be included in the &araed follows:

- There is no disciplinary proceeding, whether initiated by the IBBI or the IPA of which he is a
member, pending against him

- He has not beeronvicted at any time in the last three years by a court of competent
jurisdiction
- He expresses his interest to be included in the Panel for the relevant period

- He undertakes to discharge the responsibility as IRP, Liquidator, RP or BT, as he may be
appoirted by the AA

- He holds an Authorisation for AssignmeAfHA, which is valid till validity of Panel

The aforementioned Panel shall have Zone wise list of Insolvency Professionals. An Insolvency
Professional will be included in the Panel against the Zorexavhis registered office (address
as registered with the IBBI) is located.

In order to select the Insolvency Professionals, the IBBI shall invite expression of interest from

Lyazft gSyOe t NBRTSaaA 2y krfaibto they entdiCaadelserégigteredeé a8 Sy RA y 3
gAGK GKS L..L FYR K2alAy3a GKS IdARStAYySa 2y L. . L
received by the IBBI in Form A in the manner and date as specified.

The selection in the Panel shall be made upon the basis of the volume of assigrtimat a

particular Insolvency Professional has. Hence, the Insolvency Professional having the least

volume of assignment shall score the highest and the Insolvency Professional having highest

volume shall be scored the least.

<,
[SNE@p]

=

The participating Insolvay Professional must understand that, in case such professional is
selected in the panethen he must not:

- Withdraw his interest to act as IRP, Liquidator, RP or BT, as the case may be
- Decline to act as IRPs, Liquidator, RP or BT, as the case may be, if appointed by the AA

- Surrender his registration to the IBBI or membership or AFA to his IPA; during the validity of
the Panel

Further, the following conditions must be understood by theolaency Professionals prior to

submitting their respective Expression of Interest:

- AnInsolvency Professional in the Panel will be appointed as Administrator, at the sole
discretion of the NCLT

- The submission of Expression of Interest in accordance hétbet guidelines, is an
unconditional consent by the Insolvency Professional to act as IRPs, Liquidator, RP or BT, as
the case may be

- An Insolvency Professional who declines to act IRPs, Liquidator, RP or BT, on being appointed
by the NCLT, shall not be inded in the Panel for the next five years, without prejudice to
any other action that may be taken by the IBBI
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RECENT

JUDGMENTS

Bhatpara Municipality v. Nicco Eastern Pvt Ltd, Nicco
Corporation L td and The Executive Officer, Bhatpara
Municipality

NCLAT | Judgment dated November 22, 2021 Company Appeal (AT) (Ins) No. 714 of 2021

Background facts

A The Liquidator of Nicco Corporatiotdl(Corporate Debto) sold a certain manufacturing unit of
the Corporate Debtor to the Auction Purchaser in the auction of properties of the Corporate
Debtor during its liquidation process. The sale was affected in accordance with terms and
conditions stipulated in the invitaon for Expression of Interest, wherein in it was stated that the
proposal will be conducted d#s is Where is and Whatever There is Basid Mo Recourse
Basi®

A The purchaser of the said propertgéspondent No.), after the confirmation of sale, afipd to
the Appellant for obtaining trading license and mutation of the said property in its name. In
response to these applications, the Appellant issued a demand notice to the afpctiohaser
to liquidate the outstanding dues of property tax of the abenentioned manufacturing unit.

A Pursuant to the above, the auction purchaser filed an Application before the NCLT for declaring
the demand made by the Appellant qua the Demand Notice as null and void.

A The NCLT vide order dated July 13, 20@b@gned Orde), allowed the Application filed by the
Auction Purchaser and quashed the Demand Notice issued by the Appellant, thereby rejecting
the claim of the Appellant in respect of past dues of property from the auction purchaser.

A Aggrieved by the same, the Apeit filed the present Appeal before the NCLAT.

Issue at hand?

A Whether outstanding dues of the property tax relating to period prior to sale confirmation be
claimed from the new owner of the property?

Decision of the Tribunal

A The NCLAT rejected tipeesent Appeal on the ground that the outstanding dues of the property
tax relating to period prior to sale confirmation are the dues that are akin to claim of an
unsecured creditor and should be discharged in terms of the properties regarding distribéition
assets given in Section 53 of IBC. Hence, the auction purchaser cannot be held liable to pay any
such dues relating to period prior confirmation of sale.

Page| 4
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Court in the matter oAl Champdany Industries Ltd. v. The Official Liquidator wkmrein it A
was concurred thathose dues of municipal tedo not create any encumbrance on the Viewpoint

properties in question. They are simply a charge on the properties which is akin to claim of an
unsecured creditor, and hence such a charge should stand in quael& s to be paid out of

This decision is in consonance
with principl e laid down by

sale assets, if such a claim has been filed in accordance with law and regulations. GUOYft FOI COYals
A Further, the NCLAT also stated that in terms of the Regulation 34 of the IBBI (Liquidation the Essar judgment, wherein

Process) Regulations, 2016 thguidator is duty boundo prepare an asset memorandum. The the Court held that the

said memorandum contains information pertaining to the asset that may assist a prospective Resolution Applicant cannot

purchaser to purchase the asset. Pertinently, Clause (f) of sub regulation 2 of Regulation 34 be penalized for the claims

stipulates the inclusion déiny cher information that may be relevant for the sale of the as3et which were not part of

Hence, it is incumbent upon the Liquidator to mention all the information pertaining to the said approved plan. This decision

asset in the Asset Memorandum. brings us some clarity that be

it the CIRP or the Liquidation
of a Corporate Debtor, the
successful Resolution
Applicant, or the successful
purchaser of the property, as
the case may be, cannot be
held responsible for the

A Thereafter, the NCLAT read the abavwentionedRegulation with the facts of the present case
wherein the Liquidator failed to give a notice about the outstanding statutory dues regarding the
manufacturing unit. Since the auction purchaser was not given the notice of the outstanding
property tax that renained pending for the period prior to the sale of the asset, the purchaser
cannot be penalized for the same.

Shailendra Singh v. Nisha Malpani (Resolution Professional) claims that were beyond their

NCLAT | Judgment dated November 22, 2021 [Company Appeal (AT)(INS) NO.945 OF 2020] scope while inve sting into the
Corporate Debtor as a whole

Background facts or in its particular asset.

A An Application for initiation ofontempt proceedings against Nisha MalpaRéegpondeny, the
Resolution Professional of the Corporate Debtaas filed under Section 425 of the Companies
Act, 2013 r/w Section 12 of the Contempt of Courts Act, 1971 and Rule 11 of the NCLT Rules,
2016 by Mr. Shailendra Singhppellant), the Interim Resolution Professional of the Corporate
Debtor, for noncompliance of the Order dated November 7, 2019 passed by the NCLT, whereby,
the NCLT directed the Respondent tepay the amounts payable to the Appellant incurred by
him during the course being the IRP of the Corporate Debtor.

A The NCLT vide order dated Sept@mB3, 2020IMmpugned Ordey, dismissed the said

Contempt Application filed by the Appellant on the ground tbattempt jurisdiction has been

LINE A RSR dzy RSNJ GKS /2YLI yAaSa ' 00 FyR GKIFG L./ A& RSO2AR 27
A Aggrieved by the samehe Appellant filed the present Appeal against the Impugned Order.

Issue at hand?

A Whether Section 425 of the Companies Act, 2013 empowers NCLT and NCLAT to initiate
proceedings against its contempt in matters related to IBC, 2016 or do the powers of tifie NC
or NCLAT pertain only to the matters under the Companies Act, 20137

Decision of the Tribunal

A ¢KS 12yQ6tS b/[!¢ fft2SR (GKS LINBaSyd |LIISHE 2y (GKS INRdzy R
specifically mention about the contempt provisions, itcannoibe A R G KIF i G KS W! R2dzRA Ol G Ay 3
| dzii K 2Ndiofia@@@mpany Law Tribunjghas no powers of contempt. While referring to the
Statement and Objects and Reasons of the IBC Bill, 2016 it observed that NCLT is to act as an
Adjudicating Authority for the purpose afiatters pertaining to the IBC. However, such
jurisdiction cannot be limited in situation wherein the principals of natural justice are being
blatantly violated.

A Thereafter, the NCLAT gave ajomt reading to Section 425 and 408 of the Companies Act,
2010 G2 StdzOARIGS (KI@yiISYLIIDNG SN DB alidRA R (K2 NUKE WeNROodzy | £ Q
while adjudicating on matter not only confine to the Companies Act, 2013 but also to matters
relating to the IBC.

A Additionally, it was opined that merely becaube IBC does not specifically mention about the
contempt provisions, it cannot be said that the AA/NCLT has no powers of contempt, as while
interpreting a statute, a purposeful, meaningfptactical,and rational construction of Statute is
ought to be giva, so that the provisions of Statute cannot be rendered nugatory and futile.
A It was also opined that the purpose of punishment undemtempt jurisdiction is not only
WOMzNI 6 APSQ odzii I fta2 WO2NNBOGAGSQ | ytRtheny Tl OG 2yS Olyy2i 08
majesty and supremacy of law and the image of the temple of justice. It will be a travesty of

t@vil AppealNo. 1118 OF 2009
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justice if the Tribunals are to permit gross contempt of court taigpunished ithey are not
empowered to take such contempt actions against it.

It was also observed thatrifcle 323A and Article 323 B of the Constitution of India has also
given the power to the Legislature to empower the Tribunals, through appropriate legislation to
exercise the jurisdiction of power to punish for the contempt.

Further, in terms of the Naghal Company Law Tribunal Rules, the NCLAT significantly pointed

out that National Company Law Tribunal Rules, 2016, Part IV, General Procedure, Rule 34(1)
dzy RSNJ (i KS OF LJiA2y WDS y Sshlatfonnbt NEBVEI& RodiNiBeSe Rlgs2 2 A !
tKS We¢NROdzyl £ QX YIé&z FT2NJ NBrazya (2 6S NBO2N
particular case in accordance with the principles of natural justice. As a matter of fact, Rule 59(1)
of the National Company Law Tribunal Rules, 2016 states thasamable opportunity to

represent his or her or its case before the Bench or any other officer authorized in this behalf
before passing an order or direction imposing penalty under the Companies Act is to be given

On the basis of the aforementioned reasoti® tribunal directed to the NCLT to restore the
previously filedContempt Application and asked it to dispose of the same on merits as
expeditiously as possible.

TATA Consultancy Services L td v. Vishal Ghisulal Jain,

Resolution Professional of SK Wheels Pvt Ltd
Supreme Court of India | Judgment dated November 23, 2021 [Civil Appeal No 3045 of 2020]

Background facts

A

TATA Consultancy Servics (Appellant) entered into a Facilities Agreement with SK Wheels

Pvt Ltd (Corporate Debtoy. As per the terms of the said agreemgthie Corporate Debtor was

under the obligation to inter alia provide the premises with certain specifications and facilities as
laid down in the agreement to the Appellant for conducting exaations for education

institutions.

Certain disputes arose between the Appellant and the Corporate Debtor regarding the
deficiency of services on part of the Corporate Debtor in completion of its obligations in terms of
Facilities Agreement. Due to thersa, on multiple instances the Appellant had communicated

to the Corporate Debtor regarding the deficiencies in its services. The Corporate Debtor was put
on notice that the penalty and termination clauses of the Facilities Agreement may be invoked
throughcommunications dated Auguét 2018, Septembet7,2018, Octobed, 2018,and
Octoberl11,2018.

During the course of the abovementioned disputes, the Hon'ble NCLT vide order dated March
23, 2019 initiated CIRP of the Corporate Debtor and imposed moratanitenms of Section 14

of the IBC. Subsequent to such initiation of the CIRP of the Corporate Debtor, the Appellant
terminated the Facilities Agreement vide termination notice dated June 10, 2019 citing material
breach in the Facilities Agreement anddad on the part of the Corporate Debtor to remedy

such breach.

Thereafter, pursuant to the notice of termination, the Corporate Debtor filed an application
before the NCLT under Section 60(5)(c) of the IBC for quashing of the termination notice. The
NCLT ide order dated December 18, 2019 granted arratérim stay on the notice for

termination of the Facilities Agreement issued by the Appellant and directed the Appellant to
comply with the terms of the Facilities Agreement.

Aggrieved by the same, the Aplaelt preferred an Appeal before the NCLAT. The NCLAT by its
order dated June 24, 2020r{pugned Ordey upheld the order of the NCLT and observed that it
had correctly stayed the operation of the termination notice since the main objective of the IBC
is toensure that the Corporate Debtor remains a going concern.

Being aggrieved by the Impugned Order of the NCLAT, the Appellant filed the present Appeal
0ST2NB GKS 12yQoftS {dzZINBYS /2dz2NIid ¢ KS
in Gujarat Uja Vikas v. Amit Gupta & Grand urged that since the present contract was not the
only source of survival of the Corporate Debtor, therefore, the NCLT & NCLAT could not have
directed the Appellant to continue with the Facility Agreement.

Issues at hand?

A

Whether the NCLT caxercise its residuary jurisdiction under Section 60(5)(c) of the IBC to
adjudicate upon the contractual dispute between the parties?

2 Civil Appeal No. 9241 of 2019

HSA

Viewpoint

In our view, by this judgment,
the NCLAT has empowered
the Tribunals with contempt
jurisdiction. This will ensure
that the basic principles of
natural justice are
scrupulously adhered to, and
the majesty of the courts is
upheld.

LISt £ yd NBfASR

dzLJ2
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A

Whether in the exercise of such a residuary jurisdiction, it can impose-atexim stay on the
termination of the Fadiies Agreement?

Decision of the Court

A

During the course ahe arguments, the application of Section 60(5) of the IBC was discussed in

GSNya 2F GKS RSOA&AZ2Y DHHardl Brif Vikagw Amit Gubta & zkINB Y S

(Suprajand in order to illustrate the extent of the powers of the NCLT to adjuditeteases

arising during the course of the Resolution Process of the Corporate Debtor. Further, the effect
of Section 238 of the IBC was also discussed in terms of thelmgiante clause read with the
RSOAAAZ2Y 27T | 2y Q\6hbka MérldsiniiIB NBSacchrairipifiwad afgued that
since IBC was introduced later than the Specific Relief Act, hence, theldstante clause of IBC

as mentioned in Section 238 would prevail over any other remedy that might be available in any
other enactment.

Upon considering the rivabatentions, the Court held that the present case is not fit for the
application of the decision as held@UVNL v. Amit Gupta & Jibid). While arriving at the said
decision, the Supreme Court firstly at length elucidated the facts and circumstancesetiea
considered while arriving at the decisionGtJVNL v. Amit Gupta & dibid) Considering the

same, the Apex Court held that although the powers provided to the NCLT under Section 60(5)
of the IBC are very wide. However, the same have also been limited to play over the disputes
which arise particularly in relation to the CIRP &f @orporate Debtor. In the present case, since
the agreement between the party was not the only survival kit of the Corporate Debtor nor was
it in relation to the CIRP of the Corporate Debtor, therefore, the NCLT or the NCLAT could not
have interfered infe termination of the facility agreement by the Appellant.

Additionally, with respect to the application of Section 14 of the IBC restraining the Appellant
from terminating the contract, the court observed that the Appellant is neither supplying any
essental goods or services to the Corporate Debtor in terms of Section 14 (2) nor is it recovering
any property that is in possession or occupation of the Corporate Debtor as the owner or lessor
of such property as envisioned under Section 14 (1) (d). Thusorséd is not applicable to the
present case either.

Lastly, on the point of the reliance of the NCLAT on Section 25 of the IBC to hold that the RP can
invoke the jurisdiction of the NCLT to stay the termination of the Facilities Agreement in
pursuance bits duty to preserve the Corporate Debtor as a going concern, the court while

relying on the case dmbassy Property Developments (Private) Limited v. State of Karhataka
held that the duties of the RP are entirely different from the jurisdiction poders of the NCLT

and cannot be conflated.

On the basis of the aforementioned reasonings, the Supreme Court set aside the Impugned
Order.

Electrosteel Castings L td v. UV Asset Reconstruction Company
Ltd & Ors

Supreme Court of India | Judgment dated November 26, 2021 Civil Appeal No. 6669 of 2021

Background facts

A

Electrosteel Steelgd (Corporate Debtoy availed a loan facility from SREI Infrastructure Finance
Ltd (SREL Electrosteel Castingsdl(Appellant), stood as a guarantor to the loan facility
agreement. Accordingly, a mortgage was created by the Appelldavarof SREI for the said
purpose.

The Corporate Debtor defaulted on its dues and subsequently, an application under Section 7 of
the IBC wafiled by the State Bank of India against the Corporate Debtor for initiation of CIRP of
Corporate Debtors. Thereafter, a ResolutRlancameto be approved by the Committee of
Creditors under Section 30(4) of the IBC and the NCLT, vide orderAfaied7, 2018 approved

such Resolution Plan.

Thereafter an assignment agreement was executed between SREI and UV Asset Reconstruction
Company LtdyVARC), Respondent No. 1 herein, dane 302018, wherein SREI assigned all

the rights,titles, and interest in 8 the financial assistance provided by SREI in terms of the loan
facility agreement irfiavor of UVARCL.

Upon such assignment, UVARCL initiated proceedings against the Appellant, who stood as
guarantor, under Section 13(2) of the SARFAESI Act, 2002, degéme payment of INR 587

3(1990) 4 SCC 406
4(2020) 13 SCC 308

/[ 2dz2NI Ay

HSA .

Viewpoint

With the present decision of
the Supreme Court, a clarity
has been brought about
regarding what sort of
contracts can be terminated
even when a Corporate
Debtor is undergoing the
Resolution Process. Further,
various contractors who have
been stuck with a Corporate
Debtor only because of the
non-obstante clause of the
IBC, can now free themselves
from the contractual
obligation , provided that the
same does not jeopardize the
survival of the Corporate
Debtor.
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crore. Subsequently, a possession notice was issued under Rule 8(1) of the Security Interest
(Enforcement) Rules, 2002 by the UVARCL to the Appellant.

A Aggrieved by the actions of UVARCL, the Appellant instituted a Civil Sué tefdHigh Court of
Madras, wherein the learned Single Judge of the High Court, vide order 8afgdmber 30,
2019, dismissed application on the ground of jurisdiction. The Court observed that the suit was
for land and property situated outside the jutlistion of the court and hence not maintainable.
LG ola taz2 20aSNWSR IyR KStR GKI

before the Divdion Bench of the High Court was also dismissed in view of the bar under Section
34 of the SARFAESI Act.

A Aggrieved by the order of the Division Bench of the High Court, the appellant preferred an
appeal to the Supreme Court.

Issues at hand?

A Whetheraction under the SARFAESI Act can be taken after the Resolution Plan for a Corporate
Debtor has been approved and who would be the competent authority to deal with issues
arising from an assignment agreement which has been executed after the approvaodditite
Plan.

Decision of the Court

A During the course of the arguments, it was argued that the High Court failed to consider the
argument of theAppellant that such assignment agreement was fraudulent in nature and the
relief sought by the Appellant to declare the said assignment as null, cannot be granted by the
DRT under the provisions of the SARFAESI Act. Accordingly, it was argued thatenggnish
FAESR FEES3IAYa WFNI dzZRQTY GKS 61 NJ dzy’ RS NJ {
applicable. It was further argued that since all the obligation by the successful Resolution
Applicant was fulfilled upon the approval of thedRkition Plan, the initiation of the
proceedings under the SARFAESI Act are bad in law and not maintainable.

A hy (GKS O2yiNINEBSZ (KS wSaLRYyRSyd I NHdASR (KL i
used, the same does not make the particular assignmeidulent and any issues arising of the
same should be adjudicated on the merits.

A Upon considering the arguments of the rival parties, the Supreme Court limited itself to
adjudicate upon the issue whether the contention raised by the Appellant that tlde sai
FaaA3ayyYSyid aINBSYSyid Aa WFNI dzRdzZ SyidQ 2NJ yz2i
GKFEG GKS FttSardazya 2F WIFNIdzZRQ FNB YIRS 64
of the bar under Section 34 of the SARFAESI Act. The mere niegtémd using of the word
fraud/fraudulent is not sufficient to satisfy the test of fraud. Such a pleading using the word

WTNI dzZRQK WF NI dzRdzf Sy i Q 4 A (i K mztantdmygudt toYpleadiBghah | £ L.

WTFNF dZRQ® Ly @A S galsa referiéditStheicasy @am Sindh 8. Grap BaNdhayat
Mehal Kalan & OPswvherein it was held by the Supreme Court that when the suit is barred by
any law, the Plaintiff cannot be allowed to circumvent that provision by means of clever drafting
so as to avoid mention of those circumstances by which the suit is barred by lemitafion.
Accordingly, the Supreme Court observedtttiee assignmentdeed cannot be said to be
WTFNI dzRdzt Sy G Qo

A Thereafter, with regard to the contentions raised by the Appellant regarding the issues arising
from the assignment agreement exded after the approval of the Resolution Plan, the
Supreme Court held that DRT is the competent authority to deal with these issues. Therefore,
the Supreme Court held that the High Court did not commit any error in rejecting the
plaint/dismissing the suin view of the bar under Section 34 of the SARFAESI Act.

51986 AIR 2197

0KS OAXQAt
the SARFAESI Act and only DRT had the competence to decide the matter. A subsequent appeal

02 dzNJi Qa

HSA

Viewpoint

This judgment clarifies the
concept of fraud and also
clarifies the jurisdiction and
powers of the DRT with
respect to Section 34 of the
SARFAESI Act which ousts the
jurisdiction of Civil Courts. This
judgment will prevent
recalcitrant borrowers from
surreptitiously taking recourse
to remedies before the civil
court, especially when the
specially constituted DRT is
empowered to deal with the
same.
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RECENT L 5

DEALS

Resolution of Aryavir Buildcon Pvt Ltd

In this matter, the Resolution Professional (Mr. Shashi Kant Nemani ) was represented by our team
comprising of Mr. Abhirup Dasgupta _(Partner), Mr. Ishaan Duggal (Senior Associate) and Ms.
Bhawana Sharma_(Associate).

A

A

The NCLT, New Delhi Bench, vide an order dated November 23, 2021 approved the Resolution
Plan submitted by Mr. Sarabjit Singh, the Successful Resolution Applicant, in the CIRP of Aryavir
Buildcon Pvitd (ABPI), the Corporate Debtor.

Vide order datedDecanber 17, 2020, the NCLT, New Delhi Bench admitted the Company

Petition filed by Tourism Finance Corporation Of In@iRRG) under Section 7 of the IBC and

ordered for initiation of the CIRP of FEEL. Mr. Shashi Kant Nemani was appointed as the IRP and
thereafter confirmed the Resolution Professional.

The Resolution Professional issued F@nnviting Eols from Prospective Resolution Applicants.
Pursuant to the public announcement, Eols and Resolution Plans were received from various
Prospective Resolution pficants.

A total 5 Prospective Resolution Applicant submitted the Resolution Plans. After due discussion
and deliberation, the Resolution Plan received from Mr. Sarabjit Singh was approved with 100%
Voting share by the CoC.

A perusal of the Resolutiorid? shows that the term of the plan is distributed over a period of

90 days from the date of approval by the NCLT. The Resolution Plan provides for a total payment
of INR 67.50 crore i.e. repayment of the entire admitted amount. Additionally, the Plan also
proposes to continue the operation of the Corporate Debtor as a going concern. However, there
will be a change in the management of the hotel, the current operator i.e. Marriot International
will be changed to Novotel. Further, the part of the propetipt has been leased out to M/s

Apollo Specialty HospitalsfLtd (Apollo Hospital3 shall continue to remain under lease and

under the operation of Apollo Hospitals.

This is one of the few cases which have been successfully resolved by 100% payment to the
Committee of Creditors.

NCLT, Principal Bench gives nod to Resolution Plan submitted
by Adani Power L td for resolution of Essar Power L td

A

Mr Ashish Chhawchharia, the Resolution Professional of Essar PowgrelCorporate Debtor,
placed the approved Resolution Plan of Adani Pdweérthe Successful Resolution Applicant,
before the NCLT, Principal Bench for approval under Section 30(6) and Section 31(1) of the IBC.

The CIRP of Essar Power Ltd was initiated pursuant to the admission order dated September 29,
2020 by NCLT, Principal Bench. Subsequently, a public announcement for the collation of claims
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in terms of Regulation 6(1) of the CIRP Regulations was made byRhend the CoC of the
Corporate Debtor was constituted.

The Resolution Professional thereafter published the Form G inviting the Eol. In response to the
same, Eols were received from leading power generation giants i.e., Adani Biowéedanta

Ltd, Jirdal PowellLtdand NTPCtd. However, Resolution Plans were only received by Adani
PowerLtdand Vedantd.td.

In the 11th meeting of the CoC held on May 21, 20®#1Plan submitted by Adani Powetd
was deliberated upon and thereafter approved by a 100%onitg.

The Resolution Plan by Adani Powéd provides for a total payment of INR 256@re against
an admitted debt ofNR12,723crore (Approx).

The Bench while approving the Plan vide order dated November 01, 2021 dealt with certain
applications filecdby the Operational Creditors aggrieved agai8tamount being paid in the
Resolution Plan. While considering the said applications, the NCLT stated that while ascertaining
the amount to be dispensed to the Operational Creditors, the higher of eitreeatnount

pa