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RECENT
JUDGMENTS

Monitoring Agency of Anush Finlease & Construction P vt
Ltd through its Chairman v. State Bank of India, Erstwhile
State Bank of Mysore & Ors

NCLAT | Judgment dated October 04, 2021 [CA(AT) (Ins.) 902 of 2020]

Background facts

A

An Application for initiation of Corporate Insolvency Resolution Pro€i&iyof

Anush Finleas& Construction Pvttd (Corporate Debtoy was filed under Section 7 of
the IBC by Phoenix ARC Pvt(Eidancial Creditor. The NCLT, Principal Bench vide
order dated May 30, 201%R\¢@mission Ordey admitted the Application and initiate
the CIRP of the @Quoorate Debtor.

During the CIRP, the appointed Insolvency Resolution ProfessiBRain{vited the

claims of the various lenders of the Corporate Debtor and constituted the Committee
of Creditors CoQ. After rounds of discussions arliberations the Resolution Plan

by Kendriya Bhandar (Central Government Employees Consumer Cooperative Society
Ltd under the aegis of Government of India, Ministry of Personnel, P.G. & Pensions)
was approved by the CoC by 77.54% voting shares.

Prior to the commencement of CIRP, the Corporate Debtor was maintaining certain
Fixed Deposit ReceiptBHR with the State Bank of Indend erstwhile State Bank of
Mysore (collectively referred to @&ankg. The said FDR were being maintained against
some Bank Garanteesand pon the approval of the Resolution Plan, the Banks were
requested to release the FDR amourtiswever, the Banks failed to oblige to the said
request.

In view thereof, the Monitoring Committee of the Corporate Debtor through its
chairman Appellant) filed an Application before the NCLT seeking directions for
release of FDR upon the ground tlialvas an integral condition in the approved
ResolutiorPlan and the Banksaoinot hold the FDR abey werecreated by the former
management of the Corate Debtor against the claims that were not even filed with
the Resolution Professional. Hence, the liabilities against the said FDR stood
extinguished andannotbe held for fulfilment of liabilityasthey were now an asset of
the CorporateDebtor.

The NCLT after the perusal of the submissions vide order dated August 04, 2020
(Impugned Ordey decided that since the FDR did not form part of the Performance
Guaranteejt cannot invalidate the right conferred to a third party under an

independen contract. Therefore, the Banks are not bound to release the FDR and may
release the same when they are discharged.
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A 1T3aINRSPSR o6& (GKS LYLHdAYSR 2NRSNE (GKS ! LILISttlryd FAESR Iy ! LJ
National Company Law Appellate TribundCLAT seekingelief regarding release of
the FDR held by the Banks.

Issue at hand?

A Whether the FDR given as margin money for a Bank Guarantee issued by a lender for a
Corporate Debtor would be considered as an asset of the Corporate Debtor?

Decision of the Tribunal

A .ST2NB GKS b/[!¢x GKS LISt tFyd LXIFOSR GKSANI I NHdzySyida dzLi2:
SlateTheorytt & RA & Odzaa SR o0& ( KS Cdmiiffe@ offCEditdraipf NS YS / 2 dzZNI Ay
Essar Steel India LimitgdSatish Kumar Gupta and Oth&asd argued that since the
Bank Guarantees in question aim to secure a liability incurred by tieagagement
of the Corporate Debtor, therefore, by virtue of the approwhthe ResolutiorPlan,
the same stangextinguished and the FDR are bound to bleased by the Banks. It

was also argued that by way of the Impugned Order, the NCLT has in effedties HSA .
the approved Resolution Plan, which stands beyond the power of the NCLT. Viewpoint

A Percontra, it was argued on behalf of the Banks that Bank Guaranteaseistiqn By this judgment, the NCLAT
were issued iriavor of the Government Departments/Deputy Commissioner of has clarified the law regarding
Customs and Director General of Foreign Trazkmnéficiarie$ in an independent and the status of margin
distinct contract andare not affected or dependent upon the contract between the money/FDRs during

insolvency and subsequent to
the approval of a Resolution
Plan.

person @ whose instance th&ankGuarantee was givene.,the Corporate Debtor and

the Beneficiaies. Hence, the contract between the Banks and the Beneficiaries is
independent contract and is not affected by the approval of the Resolution Plan of the
CorporateDebtor. It was further argued that the FDR actually comprised of the margin
money towards the bank guarantees issued by the Banfa/or of the beneficiaries,
andhence, margin money is to be construed as substratum of a trust created to pay to
the beneficiary to whom th@ank Guarantee is given and cannot be treated as an

asset of the Corporate Debtor.

A The NCLAT after a detailed analysis of the submissions matle pgrties was of the
opinion that the Application preferred by the Appellant before the NCLT seeking
release of the FDR was erroneously based on the Resolution Plan approved in the CIRP
of the Corporate Debtor. Further, the NCLAT was in agreement watsubmissions
made by the Banks regarding margin money being construed as substratum of a trust
created to pay to the beneficiary to whom tiBank Guarantee is given and cannot be
treated as an asset of the Corporate Debtor. In view thereof, the NCLATdupke
decision of the NCLT and dismissed the appeal

Bijoy Prabhakaran Pulipra v. State Tax Officer (Works

Contract)
NCLAT | Order dated October 07, 2021 [Company Appeal (AT) (CH) (Insolvency) No. 42 of 2021]

Background facts

A The NCLT, KodBénch vide order dated October 16, 2019 admitted the Application
filed by Dr N P Kamlesh and M/s OCS Group (IndidjdPunder Section 9 of the IBC
for initiation of CIRP of PVS Memorial Hospital Ptd.(Corporate Debtoy. In terms of
the admission order, Bijoy Prabhakaran Pulipra, the Appellant, was appointed as the
Interim Resolution ProfessiondRP and thereafter confirmed as the Resolution
ProfessionalRP of the Corporate Debtor.

A The State Tax Offic@Responden) submitted its claim on February 20, 2020 for INR
28,41,59,349.06. However, after verification of the GST claim with the books of
accounts of the Corporate Debtor and the electronic register maintained by the
Respondent, the Appellant revised the admitted claim amairihe Respondent to
INR 1,06,09,299.

A 13INASOSR o6& GKS 1 LIWISttryiQa FO0lAz2ys GKS wSaLRyRSyid TAfSR |
before the NCLT under Section 60(5) of the IBC seeking to allow the claim amount
submitted by the Respondent in entirety. Thereaftdre NCLT vide Order dated
November 04, 2020 directed the Appellant to file an appeal before the Joint
Commissioner, State Sales Tax Department for reassessment of the GST amount
payable, within two weeks from the date of the Order.

1(2020) 8 scc 531
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A Subsequently, the Comittee of Creditors CoG in its meeting held on July 15, 2020
directed the Appellant to explore other possibility toverify the claim amount. The
Appellant then filed an Application before the NCLT seeking clarification in respect to
the filing of the Apeal before the Joint Commissioner, SGST Department, as part of
verification and determination of claim submitted by the GST department.

A The NCLT vide Order dated January 28, 20@augned Ordey rejected the
application filed by the ResolutidProfessional on the ground that there was no error
in its earlier Order dated November 04, 202@grieved by the Impugned Order, the
Appellant filed an Appeal before the NCLAT, CheBeach.

Issues at hand?

A Whether the RP is empowered to revise the clainany creditor?

A Can RP file an Appeal before any other statutory authority except NCLT, for verification
of any claim, whilst the Corporate Debtor is under CIRP?

Decision of the Tribunal

A At the outset, NCLAT observed that thesessmen©rders were passed prior to the
declaration of moratorium and hee attained finality in the absence of any challenge
against them before the NCLATalsoemphasized that the GST amounttis tax
levied under theAssessmen©Order as per Goods and Service Act, 2033 T Agtand
the same cannot be edited or reduced by the RP himself, and if the RP was aggrieved
by the said order, they should have filed tAppeal under Section 107 of the Central
Goods and Services Tax Act, 2017 or State Goods and Services Tak7Act, 20

A NCLAT clarified that any revisionAsisessmenOrders cannot be made under the
pretext of Section 238 of IBC sirtbés sectioncannot be read as conferring any
appellate or adjudicatory jurisdiction in respect of issues arising under other statutes.

A Thereafter, NCLAT deliberated upon the scope of revision by the RP in the exercise of
powers conferred under Regulation 14 of the CRRgulations and noted that
Regulation 14 only authorizes the RP to exercise power where the claim amount is not
precisedue to any contingency or other reasofisalsonoted that in the present case,
the Appellant revised the admitted claim of the Respondent without having the
adjudicatory powers given by the GST Act. Hence, the revision of the claim was beyond
the purviewof the powers/duties as provided under IBC or the CIRP Regulations.

A Lastly, NCLAT held that the CoC cannot exercise judicial power under commercial
wisdom and has no role in acceptance or rejection of claim. Accordingly, the NCLAT
concluded that the NCLiTad rightly considered the statutory provision and suggested
filing an Appeal before Joint Commissioner, State Sales Tax Department.

S. Ravindranathan Ex -Director of MPL Parts and Services
Pvt Ltd v. Sundaram BNP Paribas Home Finance Ltd & Anr

NCLAT | Judgment dated October 25, 2021 [CA(AT) (Ins.) 1087 of 2020]

Background facts

A Sundaram BNP Paribdsade), MPL Parts and Serviced Ptd (Corporate Debtoj
and M/s Cal Expreg3onstruction (India) Pvt LtDévelope) entered into a tripartite
agreement whereby it was agreed that the loan would be raised from the Lender and
paid to the Developer directly by creating equitable mortgage over an Apartment that
was to be delivered bthe Developer to the Corporate Debtor.

A Thereafter, the Lender had sanctioned a housing loan to the Corporate Debtor vide a
loan agreement to an extent dNR3.78 crore repayable over 120 monthly
instalments. However, due to default on the part of ther@wate Debtor to pay back
the monthly instalment, the Lender took action under Section 13(2) of the SARFAESI
Act and simultaneously filed an Application under Section 7 of the IBC for initiation of
the CIRP of the Corporate Debtor.

A The NCLT vide order tga November 13, 2020rapugned Orde) in terms of the
decisions of the NCLATRakesh Kumar Gupta V. Mahesh BansAh& andHarkirat
S. Bedi Vs Oriental Bank of Commeéveas of the view that the IBC enables filing of an
application, notwithstandinghe pendency of any proceedings under the SARFAESI

2 Company Appeal (At) (Insolvency) No. 1408 of 2019.
3 Company Appeal (AT)(Ins) No. 499 of 2019

HSA

Viewpoint

The present Order has
brought clarity that the RP
cannot usurp the role of the
statutory authority for
determining the claim of any
creditor, particular ly any
statutory authority. This
decision is relevant since
majority of the pending cases
under IBC contain an element
of statutory claims and the
said decision has paved a
clear path for collation and
admission of such statutory
claims.
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Act, 2002. Hence, the Application filed by the Lender for initiation of CIRP was
admitted by the NCLT.

A Aggrieved by the Impugned Order, Mr. S. RavindranathaBjiextor of the Corporate
Debtor, filed an Appeal before the NCLAT.
Issue at hand?

A Can simultaneous proceedings be filed under the SARFAESI Act and the IBC for the
same default?
HSA

Decision of the Tribunal Viewpoint

A After perusal of the facts & circumstances of the case and the arguments advanced by The NCLAT has adopted the
the parties, the NCLAT upheld the Impugned Order and was of a firm opinion that correct approach by
there is no impediment for an Applicant to prefar Application undefection 7 of the distinguishing between
IBC, 2016 when the proceedings under SARFAESI Act, 2002 are pending. recovery proceedings,

A TheNCLA@lsoLX | OSR NBf AL yOS dalry GKS R§@Aarzy 27¥F  enforcementproceedings
in ICICI vs. Innoventive Industfiesherein theSCdiscussed the contours for and '”SO!Ve”CV proceedings.
admission of ampplication filed under Section 7 of the IBC. &hthe said decisiorif The law is well settled that
observed that CIRP is not an adversarial litigaiodunlike a Court of Law, an LA TN ur_‘der the_IBC
Adjudicating Authority is not deciding a money claina icivil suit. An Adjudicating to proceed, notwithstanding
ldzi K2NRAG8QAa LI NG Aa O2yFAYSR (2 GKS +OG 2§  Pendencyof SARFAESI
and whether there is any debt or default. As long as there is an existence of default in ez S C LA
terms of Section 3(12) of the IBC, there is tlueo factor that the Adjudicating settled that as soon as

. . . L . . . . insolvency proceedings are
Authority may look into to admit an Application filed by a Financial Creditor. set in motion and admitted,

A CdNIKSNE GKS b/ [!¢ fa2 20aSNBSR GKIG Ad A& theproceedings under the
given case to take all possible steps that are avail@bieto recover the money lent to SARFAESI Act will
the borrower. Indisputably, the ingredients of the IBC, will have an overriding effect in automatically get stayed.
respect of the SARFAESI Act, 2002, in terms of Section 238 of the Code

A In view of the aforementioned, the Appeal filed by thelBirector was dismissed.

Intec Capital L td v. Eastern Embroidery Collections P vt
Ltd

NCLAT | Order dated October 26, 2021 [Company Appeal (AT) (Insolvency) No. 428 of 2021]

Background facts

A M/s Eastern Overseas, a partnership firm availed kaaiiities from Intec Capitakd.
(Financial Creditorfor which Eastern Embroidery Collections Bd (EECBLprovided
the Corporate Guarantee. However, despite repeated reques&CPL failed to make
the payments to the Financial Creditor as per the agreed repayment schedule provided
in the loan agreement, deed of guarantee and other relevant documents. Therefore,
the Financial Creditor filed an Application under Section 7 ofBi@for initiating CIRP
of EECPL.

A NCLT, New Delhi Bench vide order dated April 27, 288dugned Ordey, dismissed
the Application filed by the Financial Creditor on the grounds that firstly, the Financial
Creditor had applied under Section 7 of the IB@ aot under Section 95 of IBC and
secondly, the Financial Creditor had filed the Application for initiation of CIRP against
the PersonalGdzl NI y 1 2 NJ dzy RSNJ W¢ KS Lyaz2t @gSyde | yR .
I R2dzRAOF GAy 3 | dzil K2 NR& (i @w thenagplicBtieRules/im th@es | y R
Insolvency and Bankruptcy (Application to Adjudicating Authority for Bankruptcy
Process for Personal Guarantors to Corporate Debtors) Rules, 2019.

A Being aggrieved by the Impugned Order, the Financial Creditor filed theaNpgfore
the NCLAT

NHzLIG O& & ! LILIE A «

Lyl |
RAR y20 F2ffz2

Issues at hand?

A Whether EECPL is tRersonalGuarantor of the principal borrower i.e., M/s Eastern
Overseasor Whether EECPL is tlerporate Guarantor of M/s Eastern Overseas, and
therefore, Corporate Debtor in terms &ubsection (7) and (8) of Section 3 of IBC?

A Whether the applicable Rules will be Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016?

4(2018) 1 SCC 407 (India)
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Decision of the Tribunal

A

NCLAT in the instant case scrutinized the reasoning of the NCLBiimgpidie
Impugned Order and thereafter referred to various provisions of the IBC and the
Companies Act, 2013 pertaining to the definitior®brporate Persa@€orporate
GuarantoWPersonal Guarant@Along with this, the NCLAT also reiterated thesRul
provided under Insolvency and Bankruptcy (Application to Adjudicating Authority)
Rules, 2016 to understand the procedural application ofgpplicable povisions.

Thereafter, NCLAT noted that the NCLT while passing the Impugned Order had failed to
take a note of the fact that the Financial Creditor had taRersonalGuarantee of Mr
Mahendra Singh Narang and Mrs Manjit Kaur in additiotihe Corporate Guarantee

given by the EECPL.

In this context, reference was made to the decision of the SC in the mattexafi

Pat Surana v. Union Bank of India and®Abaxmi Pat Suranawherein it was held

that a Financial Creditor wasjually entitled to initiate against a Corporate Guarantor
as against the Principal Borrower.

Therefore, NCLAT concluded that EECPL was the Corporate Guarantor of the Principal
Borrower, M/s Eastern Overseas, and not a Personal Guarantor and in tesais of

Section (7) and (8) of Section 3 of IBC, it is a Corporate Debtor. Accordingly, the NCLAT
held that the applicable Rules would be Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 as Rules 2 and 3 are both Rules clearlytliefine
applicability of the part of IBC.

With the aforesaid, NCLAT allowed the Appeal and concluded that the NCLT

committed an error in holding that the action should have been initiated against the
personal guarantor of the Corporate Debtor under Section®the IBC instead of
proceeding against the Corporate Debtor. Accordingly, NCLAT remanded the case back
to NCLT for deciding it afresh within two months from the date of receipt of the Order.

52021 SCC OnLine SC 267

HSA

Viewpoint

In arriving at this decision , the
NCLAT aptly interpreted the
applicable provisions of the
IBC to reaffirm that the
obligations of the guarantors
are coextensive and
coterminous with those of the
principal borrowers to repay a
debt and the rules regarding
personal insolvency cannot
be made appl icable to a
corporate entity .
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RECENT |
DEALS

Takeover of Jyoti Power Corporation  Pvt Ltd

A

The NCLTAhmedabadench, vide an order dated October 14, 2021 approved the
Resolution Plan submitted by M/s Zaveri and Comgwtyltdin the CIRP of Jyoti
Power CorporatiorfiPvt Ltd the Corporate Debtor. The plan was approved with 100%
voting share.

The said CIRP commenced on May 05, 2020 following an order passed by NCLT,
Ahmedabad Bench admitting the Section 7 Application filed by a Financial Creditor.

The plan put forward by M/s Zaveri and Comp®&wyLtd offers a total payment of INR
26.73 croreout of an admitted debt of INR 7374 crore;thus, almost 96% of haircut is
being borne by the creditors in tal.

The NCLT while approving this plan stated that waivers and concessions with regard to
the claims of the Creditors and other stakeholders khalwaived off considering that

the same have been dealt with during the CIRP of the Corporate Debtor and have been
approved by the majority of the CoC. However, any concessions or waivers regarding
any statutory dues or penalty shall only be granted iaftee successful Resolution
Applicant has approached ti@mpetent Authority of Government/Semi
GovernmentCentral or Local Authority for such relief/claim or waiver.

Takeover of Pradip Overseas Limited

A

The Resolution Process®fadip Overseas LimiteBQL, the Corporate Debtor,
concluded on October 14, 2021 by the order of the NCLT, Ahmedabad Bench,
approving theApplication made under Section 30(6) and 31 of the IBC for approval of
the Resolution Plan submitted by the suspeddeanagement of the Corporate

Debtor, namely Mr. Pradip J. Karia & Ors.

Vide order dated November 029020 the NCLT admitted the Company Petition filed by
a Financial Creditor under Section 7 of the IBC and ordered for initiation of the
Corporate insolvencresolution Proces(RP of POL.

The Resolution Plan provides for a payment of around 4.77% of the total admitted
debt i.e., a payment of INR 127.6freis being made against the total outstanding
debtINR2,663.45crore.
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COMPANIES ADMITTED TO
INSOLVENCY IN OCTOBER 2021

Companies admitted to  insolvency

Name of Corporate

Debtor NCLBench Industry
Manufacturing
1 Abhiraami Chemicalstd Chennai The companys involved in the business of manufacturing chemicals

and products thereof.

Manufacturing & Trading
Mumbai The companys engaged in the business of manufacturing and tradin

Ajanta Paper and General

Products kd
paper products.
Textiles
3 Cheema Spintektd Chandigarh The companyperates in theextile industry and is involved in the
business of manufacturing of Cotton, spun, gray, single, gdcn
Manufacturing
Emkay Automobile Private . The company specializes in manufacturing of products utilized in
4 NewDelhi . -
Ltd automotive sector. The range of products include sheet metal
components, ERW tubes, spring steel wjegts.
Trading
FourpolElectricals Private . The companys in the business of wholesale trading of electronic
5 Chennai - . o
Ltd products including but not limited to power track, adaptors & related
products.
. Services
GVS Infra & Industriesv®. = . ) . . ]
6 Ltd Hyderabad Thecompany is engaged in the construction business and also provi
civil engineering services.
Manufacturing
Indian Steel Corporation Mumbai The company is leading manufacturing of steel and products thereot
Ltd which are utilized irconstruction activities, assembling of automotive
componentsgtc.
Manufacturing and Trading
8 Koyenco Autos ¥ Lid Kochi The company is in the business of manufacturing and trading of car
accessories.
Healthcare
9 Khubchandani Hospitals Mumbai The company is in the business of construction of day care surgical
Pvt Ltd treatment centres, diagnostic centres, rehabilitation & rejuvenating
health spas, stem cell banking
Trading
10 Nuova Proteins Pvt Ltd Chandigarh The company is in thiusiness of trading of supplements for proteins,
vitamins etc.
Prince MFG IndustrieBvt . w_ . . . . .
11 Mumbai The company is in the business of manufacturing of polyvinyl chloric

A (PVC) rigid pipes and fittings
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12

13

14

15

16

17

18

19

20

21

22

23

Companies directed to be

Poets Lovers and Lunatics

Motion PicturesPvt Ltd

Rainbow Industrial Park
Pvt Ltd

Rchem Industrie®vt Ltd

Riga Sugar Co Ltd

Saraswati Udyog India
Lid

Sreilnfrastructure
Finance td

Srei Equipment Finance
Ltd

Sohrab Textile Mills tid

Sunshine Hilech
Infracon ltd

SSB Retail IndiBvt Ltd

Tulips AmbbienceéPvt Ltd

Uniply Industries td

Services

The company is muipurpose media house which is in the business ¢
providing various services including but not limited to sounding mixir
postproduction servicesrilm/Ad-Film Productionetc.

Mumbai

Infrastructure

The company is private limited company engaged in the business ol
completion of infrastructure including activities that contribute to the
completion ofconstruction.

Manufacturing
Chandigarh The companys involved in the business of manufacturing chemicals

such as Formaldehyde & Hexamine and products thereof

Manufacturing
Kolkata The company is involved in the business of manufacturing sugar,

molasses, ethanofertilizers,etc.

Manufacturing
Chennai The companys in the business of manufacturing of paper and paper

products

Ahmedabad

Services
The companys one of Indi@ leading asset finan@nd leasing

Kolkata institutions. SREI Infrastructure Finance Limited is particularly in the
business of creation and upgrading infrastructure development
facilities

Services
Kolkata The companys another group company of SR#iich specializes in
offering financial solutions to equipment purchasers

Textile
Chandigarh The company is in the business of manufacturing of nylon tire cord
fabric, carpet yarn and other multold yarns

Infrastructure
Ahmedabad The companys involved in the construction and infrastructure
development business

Trading
Hyderabad The Company is in business of trading of furniture includingnbut

limited sofa sets, coffee tablestc.

Manufacturing
Mumbai The companys in the business of manufacturing home furnishing

items.

Manufacturing
Chennai The Company is Chennai basednufacturer of plywood and panel

products

liquidated

Name of Corporate
Debtor

Aikya InfrastructurePvt
Ltd

Advance Home and
Personal Carettd

Addinath Rubber$vt Ltd

Brilliant IT Enabling
ServicesPvt Ltd

K KMilk Fresh India_td

NCLTBench |ndustry

Infrastructure
Hyderabad The companys involved in construction andfrastructure
development business

Manufacturing
Delhi The companys a manufacturer & supplief detergent cakes/bars and

powder, etc.

Manufacturing and Trading
Chandigarh The companys in the business of manufacturing and trading of
footwear soles

Services

Chennai The companys in business of providing graphic designing services o
freelance basis

Allahabad Manufacturing

The compangngaged in the production of dairy products
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10

11

12

Oren Kitchen Appliances
Pvt Ltd

Phoenix Aluminium
Products Pvt Ltd

Pro Young International
Pvt Ltd

ShriramLand
Development Pvt Ltd

Simhapuri Energy.td

Supreme Finefab Pvt Ltd

VeluguEngineering and
EnterprisesPvt Ltd

Mumbai

Mumbai

Hyderabad

New Delhi

Hyderabad

Ahmedabad

Hyderabad

Manufacturing
The companys in the business of manufacturing and selling kitchen

appliances

Manufacturing
The companys a sheet metal press part manufacturer

Manufacturing
The companys in the business of manufacturing health wellness

supplements

Real Estate
The company is involved in theal estate business

Power

The companys engaged in the busines§developng, construcing,
operatingand distribuing power from coalbased power projects in
India

Textiles
The Company operates into thextile industry and is in the business ¢
manufacturing textiles

Manufacturing
The companys involved in manufacturing of special purpose

machinery
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