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Vidya Drolia v. Durga Trading 
CA No. 2402 of 2019 

Background facts 

▪ A Tenancy Agreement was entered into between the landlord’s predecessor-in-title (Shree Bajrang 
Land & Trading Company) and the tenant (Appellants) on February 02, 2006 in respect of certain go-
down and other structures. 

▪ The subsequent landlord, after the expiry of the tenancy agreement, sent a notice asking the tenant 
to vacate the premises and the tenant refused to vacate the premises, the Respondent-Landlord 
filed an Application before the Calcutta High Court (HC) for appointment of an Arbitrator, as per the 
Tenancy Agreement. 

▪ HC ruled in favor of the Respondent and appointed an Arbitrator and put down the issue of 
arbitrability raised by the Appellant. During the pendency of the above case before the HC, the SC 
passed an Order in the case of Himangni Enterprises v. Kamaljeet Singh Ahluwalia1, which held that 
Tenant-Landlord disputes are not arbitrable. 

▪ SC doubted the view expressed by the Court in the case of Himangni Enterprises and therefore 
referred the same for decision and authoritative pronouncement by a larger bench.  

Issues at hand? 

▪ Issue 1: Whether disputes which are to be adjudicated by Debt Recovery Tribunal’s (DRT) are 
arbitrable or not? 

▪ Issue 2:  

 Meaning of non-arbitrability and when is the subject matter of the dispute not capable of being 
resolved through arbitration?  

 The conundrum – ‘who decides’ – whether the court at the reference stage or the Arbitral 
Tribunal in the arbitration proceedings would decide the question of non-arbitrability? 

 
1 (2017) 10 SC 706 
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Decision of the Court  

Issue 1:  

▪ SC overruled Delhi HC Judgment in HDFC Bank Ltd v. Satpal Singh Bakshi2 which held that decision of 
the DRT deciding a particular claim can never be ‘right in rem’ and is a ‘right in personam’ as it 
decides the individual case and claim before it with no elements of any public interest. The Court 
held that there is a prohibition against waiver of jurisdiction of the DRT by necessary implication 
while placing reliance on the judgements passed by the HC in the case of Himangni Enterprises and 
Transcore v. Union of India3. It was further held that it is a well settled fact that the DRT Act is a 
complete code by itself as far as recovery of debt is concerned and the doctrine of election to select 
arbitration as a dispute resolution mechanism by mutual agreement is available only if the law 
accepts existence of arbitration as an alternate remedy and freedom to choose is available. 

▪ The SC while disagreeing with the HC ruling observed that the ‘decision in HDFC Bank Ltd holds that 
only actions in rem are non-arbitrable, which as elucidated above is the correct legal position. 
However, non-arbitrability may arise in case the implicit prohibition in the statute, conferring and 
creating special rights to be adjudicated by the courts/public fora, which right including enforcement 
of order/provisions cannot be enforced and applied in case of arbitration. To hold that the claims of 
banks and financial institutions covered under the DRT Act are arbitrable would deprive and deny 
these institutions of the specific rights including the modes of recovery specified in the DRT Act. 
Therefore, the claims covered by the DRT Act are non-arbitrable as there is a prohibition against 
waiver of jurisdiction of the DRT by necessary implication. Disagreeing with the HC ruling, the Bench 
observed that there is a prohibition against waiver of jurisdiction of the DRT by necessary 
implication. The legislation has overwritten the contractual right to arbitration.’ 

Issue 2:  

▪ SC largely relied upon the landmark decision in the case of Booz Allen and Hamilton Inc. v. SBI Home 
Finance Ltd & Ors4 and distinguished between issues which are arbitrable and which are not 
arbitrable on the basis of ‘right in rem’ and ‘right in personam’, as well as a third category, which is 
‘right in personam rising from right in rem’. 

▪ In this case, the tenancy in question was not protected under the rent control legislation and the 
rights and obligations were governed by the Transfer of Property Act, 1882. SC held that though the 
Delhi Rent Act is not applicable, it does not follow that the Arbitration Act would be applicable so as 
to confer jurisdiction on the Arbitrator. Even in cases of tenancies governed by the Transfer of 
Property Act, the dispute would be triable by the Civil Court and not by the Arbitrator. 

▪ SC in the present case observed that ‘Landlord-tenant disputes governed by the Transfer of Property 
Act are arbitrable as they are not actions in rem but pertain to subordinate rights in personam that 
arise from rights in rem. Such actions normally would not affect third-party rights or have erga 
omnes affect or require centralized adjudication. An award passed deciding landlord-tenant disputes 
can be executed and enforced like a decree of the civil court. Landlord-tenant disputes do not relate 
to inalienable and sovereign functions of the State. The provisions of the Transfer of Property Act do 
not expressly or by necessary implication bar arbitration. Transfer of Property Act, like all other Acts, 
has a public purpose, that is, to regulate landlord tenant relationships and the arbitrator would be 
bound by the provisions, including provisions which enure and protect the tenants.’ 

▪ Basis the above, SC vide the present judgment overruled the ratio laid down in Himangni Enterprises 
and held that landlord-tenant disputes are arbitrable as the Transfer of Property Act does not forbid 
or foreclose arbitration. However, landlord-tenant disputes covered and governed by rent control 
legislation would not be arbitrable when specific court or forum has been given exclusive jurisdiction 
to apply and decide special rights and obligations. Such rights and obligations can only be 
adjudicated and enforced by the specified court/forum, and not through arbitration.  

▪ SC in this case laid down a four-fold test for determining when the subject matter of a dispute in an 
arbitration agreement is not arbitrable:  

 When cause of action and subject matter of the dispute relates to actions in rem, that do not 
pertain to subordinate rights in personam that arise from rights in rem. 

 When cause of action and subject matter of the dispute affects third party rights, have erga 
omnes effect, require centralized adjudication and mutual adjudication would not be 
appropriate and enforceable. 

 
2 (2002) 4 SC 275 
3 (2004) 4 SC 311 
4 (2011) 5 SCC 532 

Our View 

The SC rightly held while 
overruling the full bench decision 
of the Delhi HC observed that the 
disputes which are to be 
adjudicated by the DRT under the 
DRT Act are non-arbitrable as the 
claims of banks and financial 
institutions covered under the 
DRT act are arbitrable would 
deprive and deny the institutions 
of the specific rights including the 
modes of recovery as specified in 
the DRT Act. 

The Judgement authoritatively 
and wholesomely settles an age-
old dispute and also lays down 
important legal principles, which 
can be applied in general 
whenever a question of 
arbitrability or non-arbitrability 
may arise for decision of Courts in 
future. The Judgement very 
succinctly holds the principles as 
well as the exceptions to same 
thereby affirming the view that no 
guidelines or tests are final in 
nature and they only throw light 
on the probabilities based on 
which a decision can be arrived 
at. 
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 When cause of action and subject matter of the dispute relates to inalienable sovereign and 
public interest functions of the State and hence mutual adjudication would be unenforceable.  

 When the subject-matter of the dispute is expressly or by necessary implication non-arbitrable 
as per mandatory statute(s). 

▪ SC further stated that ‘these tests are not watertight compartments; they dovetail and overlap, 
albeit when applied holistically and pragmatically will help and assist in determining and 
ascertaining with great degree of certainty when as per law in India, a dispute or subject matter is 
non-arbitrable. Only when the answer is affirmative that the subject matter of the dispute would be 
non-arbitrable.’ 

▪ SC vide this judgement also provided few instances of disputes which are non-arbitrable, such as:  

 Insolvency or intra-company disputes which are to be adjudicated by the court or a special 
forum, which would be more efficient and has complete jurisdiction to efficaciously and fully 
dispose of the entire matter. 

 Grant and issue of patents and registration of trademarks which are exclusive matters falling 
within the sovereign or government functions and have erga omnes effect. 

 Criminal cases as they relate to sovereign functions of the State. 

 Matrimonial disputes relating to the dissolution of marriage, restitution of conjugal rights etc. as 
they fall within the ambit of sovereign functions and do not have any commercial and economic 
value.  

 Matters relating to probate, testamentary matter etc. are actions in rem and are a declaration to 
the world at large and hence are non-arbitrable.  

▪ Further, SC vide this judgement has observed that the issue of non-arbitrability can be raised at 
three stages: 

 Before the Court on an application for reference under Section 11 of the Arbitration and 
Conciliation Act or for stay of pending judicial proceedings and reference under Section 8 of the 
Arbitration and Conciliation Act. 

 Before the arbitral tribunal during the course of the arbitration proceedings.  

 Before the court at the stage of the challenge to the award or its enforcement.  

▪ After a detailed discussion on the issue of who decides non-arbitrability, SC was of the view that the 
question ‘Who decides Arbitrability?’ can be crystallized as under:  

 Ratio of the decision in Patel Engineering Ltd5 on the scope of judicial review by the court while 
deciding an application under Sections 8 or 11 of the Arbitration Act, post the amendments by 
Act 3 of 2016 (with retrospective effect from October 23, 2015) and even post the amendments 
vide Act 33 of 2019 (with effect from August 09, 2019), is no longer applicable.  

 Scope of judicial review and jurisdiction of the court under Section 8 and 11 of the Arbitration 
Act is identical but extremely limited and restricted. 

 The general rule and principle, in view of the legislative mandate clear from Act 3 of 2016 and 
Act 33 of 2019, and the principle of severability and competence-competence, is that the 
Arbitral Tribunal is the preferred first authority to determine and decide all questions of non-
arbitrability. The court has been conferred power of ‘second look’ on aspects of non-arbitrability 
post the award in terms of sub-clauses (i), (ii) or (iv) of Section 34(2)(a) or sub-clause (i) of 
Section 34(2)(b) of the Arbitration Act.  

 Rarely as a demurrer the court may interfere at the Sections 8 or 11 stage when it is manifestly 
and ex facie certain that the arbitration agreement is nonexistent, invalid or the disputes are 
non-arbitrable, though the nature and facet of non-arbitrability would, to some extent, 
determine the level and nature of judicial scrutiny. The restricted and limited review is to check 
and protect parties from being forced to arbitrate when the matter is demonstrably ‘non-
arbitrable’ and to cut off the deadwood. The court by default would refer the matter when 
contentions relating to non-arbitrability are plainly arguable; when consideration in summary 
proceedings would be insufficient and inconclusive; when facts are contested; when the party 
opposing arbitration adopts delaying tactics or impairs conduct of arbitration proceedings. This 
is not the stage for the court to enter into a mini trial or elaborate review so as to usurp the 
jurisdiction of the arbitral tribunal but to affirm and uphold integrity and efficacy of arbitration 
as an alternative dispute resolution mechanism. 

▪ Accordingly, SC held that in view of the fact that the Arbitral Tribunal is hearing the matter, the issue 
of arbitrability is left to the Tribunal to decide and come to a conclusion on the same. SC further held 
that the parties are at liberty to execute or challenge the award in accordance with law. 

 
5 AIR 2006 SC 450 
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Bhaven Construction v. Executive Engineer, Sardar Sarovar 
Narmada Nigam Ltd & Anr 
Civil Appeal No. 14665 of 2015 

Background facts 

▪ On February 13, 1991, the Respondent No. 1 entered into a contract with Bhaven Construction 
(Appellant) to manufacture and supply bricks. The aforesaid contract had an arbitration clause. As 
some dispute arose regarding payment in furtherance of manufacturing and supplying of bricks, the 
Appellant issued a notice dated November 13, 1998, seeking appointment of sole arbitrator. 

▪ By way of its replies dated November 23, 1998 and January 04, 1999, Respondent No. 1 disagreed to 
the Appellants request on two main grounds: 

 The arbitration was agreed to be conducted in accordance with the provision of the Indian 
Arbitration Act and any statutory modification thereof. The State of Gujarat had passed the 
Gujarat Public Works Contracts Disputes Arbitration Tribunal Act, 1992 (Gujarat Act). Therefore, 
the disputes between the parties were to be adjudicated in accordance with the aforesaid 
statute.  

 The arbitration was time barred, as Clause 38 mandated that neither party was entitled to claim 
if the arbitrator has not been appointed before the expiration of thirty days after the defect 
liability period. 

▪ Thereafter, the Appellant appointed Respondent No. 2 to act as a Sole Arbitrator for adjudication of 
the disputes. Respondent No. 1 preferred an application under Section 16 of the Arbitration and 
Conciliation Act of 1996 (Act) disputing the jurisdiction of the Sole Arbitrator. On October 20, 2001, 
the Sole Arbitrator rejected the application of the Respondent No. 1 and held that he had 
jurisdiction to adjudicate the dispute. 

▪ Aggrieved by the Order passed by the Sole Arbitrator, Respondent No. 1 preferred a Special Civil 
Application under Articles 226 and 227 of the Constitution before the Gujarat High Court (HC). The 
Single Judge Bench of HC dismissed the said Application and held that same was not maintainable 
and is not required to be entertained as the remedy available to the Respondent No. 1 is to wait till 
the award is passed by the Sole Arbitrator and to challenge the same under Section 34 of the Act. 

▪ Aggrieved by the order of the Single Judge, Respondent No. 1 preferred a Letters Patent Appeal in 
the aforesaid Special Civil Application. The HC, by order dated September 17, 2012, allowed the 
appeal (Impugned Order). 

▪ Aggrieved by the Impugned Order, the Appellant preferred an Appeal before the Supreme Court (SC) 
by way of the present Special Leave Petition. 

Issues at hand? 

▪ Whether the arbitral process could be interfered under Article 226 and 227 of the Constitution, and 
under what circumstance(s)? 

▪ Whether the present contract, which is composite in nature, falls within the ambit of a works 
contract under Section 2(k) of the Gujarat Act? 

Decision of the Court  

▪ SC laid down the framework and the intention behind the Act and  also took into consideration the 
facts and circumstances in the present case. 

▪ The Court stated that the hierarchy in our legal framework mandates that a legislative enactment 
cannot curtail a Constitutional right. The SC placed its reliance upon Cellular Operators Association 
of India6 and Oil and Natural Gas Corporation Ltd.7, thereby observing that it is prudent for a Judge 
not to exercise discretion to allow judicial interference beyond the procedure established under the 
enactment. The Apex court held that this power needs to be exercised in exceptional rarity, wherein 
one party is left remediless under the statute or a clear ‘bad faith’ is shown by one of the parties.  

▪ SC observed that in the instant case, Respondent No. 1 was unable to show exceptional 
circumstances or 'bad faith' on the part of the Appellant, to invoke Article 227 of the Constitution. 
Even though the ambit of Article 227 is broad and pervasive, the SC held that the Gujarat High Court 
should not have used its inherent power to interject the arbitral process at this stage.  

 
6 (2011) 14 SCC 337 
7 (2019) SCC Online SC 1602 

Our View 

By way of the present Order, the 
SC has made it clear that the HC’s 
power under Articles 226 and 227 
of the Constitution to interfere in 
the arbitral process or a process 
wherein one party is left remedy-
less, must be exercised rarely. 
However, since Section 34 of the 
Act provides a party to the 
dispute/arbitration an option to 
prefer an appeal against an 
Arbitral Award, there would 
essentially be no need for the 
intervention of a HC in arbitral 
matters. Article 227 of the 
Constitution gives a wide range of 
powers to the HC, however the 
same must not be used sparingly 
in arbitration matters since the 
Act provides for a particular 
procedure by which way 
arbitration(s) are governed.  
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▪ Placing reliance upon its decision in the matter of P. Ashok Kumar8, the SC reiterated that the 
arbitral process is strictly conditioned upon time limitation and modelled on the 'principle of 
unbreakability'. Therefore, it remarked that if the Courts are allowed to interfere with the arbitral 
process beyond the ambit of the enactment, then the efficiency of the process will be diminished.  

▪ The SC observed that the Appellant had acted in accordance with the procedure laid down without 
any mala fides and that Respondent No. 1 did not take legal recourse against the appointment of the 
Sole Arbitrator, and rather submitted themselves before the Tribunal to adjudicate on the 
jurisdiction issue as well as on merits. Therefore, Respondent No. 1 would now have to endure the 
natural consequences of submitting themselves to the jurisdiction of the Sole Arbitrator, which 
could be challenged by way of a Section 34 Application.  

▪ In the present case, an Award was already passed during the pendency of the current appeal, and 
Respondent No. 1 preferred a challenge under Section 34 to the same. Respondent No. 1 was not 
able to show any exceptional circumstance which mandates the exercise of jurisdiction under 
Articles 226 and 227 of the Constitution. 

▪ With regards to the second issue, the SC held that this would require contractual interpretation and 
is a matter of evidence, especially when both parties have taken contradictory stands. According to 
the Apex Court, it is a settled law that the interpretation of contracts in such cases shall generally 
not be done in the writ jurisdiction. Further, the mere fact that the Gujarat Act might apply may not 
be sufficient for the writ courts to entertain the plea of Respondent No. 1 to challenge the ruling of 
the arbitrator under Section 16 of the Act.  

▪ While setting aside the Impugned Order, the SC held that Section 16 of the Act necessarily mandates 
that the issue of jurisdiction must be dealt first by the Tribunal, before the Court examines the same 
under Section 34. Therefore, Respondent No. 1 was not left remediless and has statutorily been 
provided a chance of appeal.  

Commissioner of Income Tax – 5 v. Redington (India) Ltd 
T.C.A. Nos. 590 and 591 of 2019  

Background facts 

▪ Redington (India) Ltd. (Assessee) filed its income tax return for AY 2009-10 on September 28, 2009, 
thereby admitting taxable income at INR 125,57,70,310. The return was processed under Section 
143(1) of the Act on July 23, 2010. Subsequently, the case was selected for scrutiny basis the 
Assessee having international transactions over INR 15 crore and the case was referred to the 
Transfer Pricing Officer (TPO) for computation of Arm’s Length Price (ALP). After hearing the 
Assessee, the Draft Assessment Order was passed on March 31, 2013.  

▪ Aggrieved by the Draft Assessment Order, the Assessee filed their objection in Form 35A, which was 
forwarded to the Dispute Resolution Panel, Chennai (DRP) by the Assessing Officer. The DRP heard 
the Assessee and issued directions under Section 144(5) of the Act on December 20, 2013. In terms 
of the directions issued, the assessment was completed under Section 143(3) read with Section 
144(5) of the Act, raising a demand of INR 204.51 crore.  

▪ The Assessee filed rectification application before DRP on January 31, 2014, which was considered 
and modified directions were issued on July 28, 2014, by deleting the additions on disallowance of 
factoring charges and bad debts. Aggrieved by the said order, both the Assessee and the Revenue 
preferred appeal to the ITAT. The ITAT deleted the disallowance of Corporate and Bank Guarantee 
charges on the ground that it does not have any bearing on profits, income, loss, or assets of the 
Assessee. The disallowance of Trademark and License Fee was also deleted. 

▪ With regards to the disallowance of Long-Term Capital Gain (LTCG) adjustment, the Tribunal held 
that the transfer of shares made by the Assessee without consideration was a valid gift and cannot 
be regarded as transfer for Capital Gains Tax as provided in Section 47(iii) of the Act. The Tribunal 
accepted the contention raised by the Assessee that the transfer of shares made by the Assessee to 
its step-down subsidiary is gift eligible for exemption under Section 47(iii) of the Act and that no 
Capital Gains Tax is imputable to the said transfer of shares. The Revenue's appeal was dismissed in 
its entirety. The said order was impugned by the Revenue before the Madras High Court (HC) by way 
of tax appeal. 

 

 

 
8 (2019) 13 SCC 445 
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Issues at hand? 

▪ Whether the ITAT was right in applying the general provision of law and ignoring the specific 
provisions of Section 47(iv) and holding that the transfer of shares by the Assessee to its wholly 
owned subsidiary is to be considered as a gift? 

▪ Whether the order of the ITAT upholding the decision of the DRP in granting risk adjustment 
allowance is not perverse? 

▪ Whether the order of the ITAT in allowing the claim of Trademark Fee and deleting the addition on 
account of Corporate and Bank Guarantee is not perverse? 

Decision of the Court 

▪ At the outset, HC observed that in Section 5 of the Transfer of Property Act (TP Act), a living person 
would mean to include company or association or body, individuals whether incorporated or not, 
but nothing contained in Section 5 shall affect transfer of property to or by company's association or 
bodies of individuals. Thus, a company would be entitled to execute a gift in terms of Section 5 of 
the Act.  

▪ It was further held that the Tribunal failed to examine as to whether the ingredients of Section 122 
of the TP Act have been fulfilled to qualify as a valid gift. The HC took into consideration the 
essential elements of gift as per Section 122 of the TP Act i.e. (i) absence of consideration (ii) the 
donor (iii) the donee (iv) to be voluntary (v) the subject matter (vi) transfer and (vii) the acceptance.  

▪ The Court further observed that there can be transactions which may not amount to gift within the 
meaning of Section 122 of the TP Act but would qualify as gift for the purposes the Gift Tax Act 
owing to the definition contained in Section 2(iii) read with Section 4 of the Gift Tax Act. 

▪ The HC took into consideration the chain of events which took place prior to the incorporation of 
the subsidiary and step-down subsidiary and the events which occurred prior to the transfer of 
shares and held that the transaction cannot be said to be forced upon the Assessee; rather it was at 
the instance of the third-party investor, whose investment was in a tax haven, that the said 
transaction was adopted by the Assessee and, therefore, the element of voluntariness was 
absolutely absent.  

▪ The HC distinguished the facts in the cases of Sunil Siddharthbhai9 and B.C. Srinivasa Shetty10, which 
were relied upon by the Assessee and stated that the said decisions were rendered in situations 
where no allegations of tax avoidance against the Assessee were made, whilst the matter at hand 
seemed to involve dubious transactions which were entered into to avoid incidence of taxation in 
India. The Assessee’ s contention that Capital Gains Tax could not be levied due to failure of 
computation mechanism in absence of consideration was rejected by the HC.  

▪ The HC held that the ITAT had erroneously allowed the demand of the Assessee to remand back the 
matter to the Assessing Officer to redo the assessment on the Trademark Fee paid by the Assessee 
to its parent company, as the payment made by a subsidiary to its parent company after more than 
a decade of using its trademark is illogical. The Court upheld the decision of TPO of considering the 
ALP as ‘Nil’. 

▪ The HC on the issue of granting 10% risk adjustment allowance by DRP observed that the findings 
were perverse as they were issued without any analysis of the factual position which has been 
rightly brought out by the TPO in his order. It was further held that ITAT committed an error in 
deleting the additions made against Corporate and Bank Guarantee and restored the order passed 
by the DRP.  

▪ Lastly, the HC held that transfer of shares by Assessee to its step-down subsidiary cannot be 
categorized as valid gift and is not eligible for Capital Gains Tax exemption and that such transaction 
would fall under Section 47(iv) instead of 47(iii) of the Act. 

 

 

 

 

 
9 (1985) 156 ITR 509 (SC) 
10 (1981) 128 ITR 294 (SC) 

Our View 

This judgment sets a bold 
precedent by holding that gifting 
of shares by one company to 
another as part of a corporate 
restructuring exercise is not a 
valid gift and, therefore, 
amenable to Capital Gains Tax. 
The above decision stems from 
the fact that such transactions 
may be undertaken by 
companies to avoid taxation in 
India. This judgement  further 
demonstrates the importance of 
any event(s) leading to a transfer 
of shares without consideration in 
determining the taxability of said 
transfer. This simplistic line of 
decision making, even though not 
based on the General Anti-
Avoidance Rule, has a 
resemblance to it. 
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Suresh Shah v. Hipad Technology India Pvt Ltd  
2020 SCC OnLine SC 1038 

Background facts 

▪ The Petitioner instituted petition under Section 11(5) of the Arbitration and Conciliation Act, 1996 (Act) 
seeking appointment of a Sole Arbitrator for resolving the disputes that had arisen between the parties in 
relation to the Sub-Lease dated November 14, 2018.  

▪ The property was initially allotted to New Okhla Industrial Development Authority (NOIDA) under a Lease 
dated March 26, 2003. The lease was ultimately transferred in favor of the Petitioner under a Transfer 
Memorandum dated April 13, 2011. 

▪ The Petitioner, having acquired absolute long-term leasehold right of the land and building, sub-leased the 
same to the Respondent under the Sub-Lease Deed dated November 14, 2018 which provided for resolution 
of the disputes through arbitration vide Clause 12 thereof. 

▪ The Petitioner invoked arbitration vide Notice dated December 11, 2019 nominating a Sole Arbitrator and 
seeking a concurrence of the Respondent to such nomination. The Notice indicated the agreement between 
the Parties to secure appointment of the Arbitrator through the High Court of Delhi at New Delhi.  

▪ The Respondent did not respond to the notice invoking arbitration and the Petitioner filed the present 
petition under Section 11 of the Arbitration and Conciliation Act 1996 (as amended). 

▪ Petitioner inter alia argued that the tenancy in the instant case is not created under nor is the 
leased/tenanted property governed by a special statute where the tenant enjoys statutory protection and 
as such there is no impediment for resolving the dispute through arbitration. 

Issue at hand? 

▪ Whether in the instant case the dispute arising under the lease being governed under the Transfer 
of Property Act is arbitrable? 

Decision of the Court 

▪ While considering its judgment in the matter of Booz Allen and Hamilton Inc v. SBI Home 
Finance Ltd11, the Apex Court observed a deflection from the settled position due to certain 
observations contained in the decision of the SC in the case of Himangni Enterprises v. Kamaljeet 
Singh Ahluwalia12 wherein the Apex Court relied on the decision in the case of Natraj Studios (P) 
Ltd. v. Navrang Studios13  and upheld non-arbitrability of disputes relating to the lease/tenancy 
governed under the Transfer of Property Act.  

▪ The Apex Court considered its judgment in the matter of Vidya Drolia v. Durga Trading 
Corporation and further expressed its view that the question involved in a Transfer of Property Act 
situation cannot possibly be said to have been answered by the two decisions of this Court in the 
matters of Natraj Studios (supra) or Booz Allen (supra). 

▪ The Apex Court, while examining the provisions of the Transfer of Property Act, held that the 
equitable protection granted under Section 114 thereof (where lease is determined by forfeiture 
and the lessor sues to eject the lessee, the lessee may choose to pay or tender to the lessor the rent 
in arrears and the Court instead of passing a decree for ejectment may pass an order relieving the 
lessee against the forfeiture due to which the lessee will be entitled to hold the property leased as if 
the forfeiture had not occurred) or Section 114A (a condition for issue of notice prior to filing suit of 
ejectment is provided so as to enable the lessee to remedy the breach) cannot be construed as a 
statutory protection nor as a hard and fast rule in all cases to waive the forfeiture, but an equitable 
jurisdiction in appropriate cases as a matter of discretion. The Court further held that ‘such 
equitable protection does not mean that the disputes relating to those aspects between the 
landlord and the tenant are not arbitrable and that only a Court is empowered to waive the 
forfeiture or not in the circumstance stated in the provision.’  

▪ The Apex Court finally held that ‘if the parties in the contract of lease or in such other manner have 
agreed upon the alternate mode of dispute resolution through arbitration, the landlord would be 
entitled to invoke the arbitration clause and make a claim before the learned Arbitrator. Even in 
such proceedings, if the circumstances as contained in Section 114 and 114A of TP Act arise, it could 
be brought up before the learned Arbitrator who would take note of the same and act in accordance 
with the law qua passing the award.’  

 
11 (2011) 5 SCC 532 
12 (2017) 10 SCC 706 
13 (1981) 1 SCC 523 

Our View 

The Apex Court put to rest the 
legal position of reference of 
landlord-tenant disputes to 
arbitration by distinguishing 
between matters governed by 
special statutes or being 
governed by the provisions of the 
Transfer of Property Act wherein 
existence of arbitration 
clause/agreement confers 
jurisdiction on the arbitrator to 
resolve such disputes. Hence, the 
uncertainty caused previously is 
put to rest by the Apex Court 
whose findings are in conjunction 
with the opinion expressed by the 
Co-ordinate Bench while 
answering the reference made in 
the case of Vidya Drolia wherein 
the view taken in Himangni 
Enterprises is overruled. 
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▪ In case of special statutes, the Apex Court, however, limited the applicability of reference of 
disputes to arbitration while it held that ‘if the eviction or tenancy is governed by a special statute, 
namely, the Rent Act, the premises being amenable to the provisions of the Act would also provide 
statutory protection against eviction and the courts specified in the Act alone will be conferred 
jurisdiction to order eviction or to resolve such other disputes. In such proceedings under special 
statutes, the issue to be considered by the jurisdictional court is not merely the terms and 
conditions entered into between the landlord and tenant but also other aspects such as the 
bonafide requirement, comparative hardship, etc. even if the case for eviction is made out.’   

Skill Lotto Solutions Pvt Ltd v. Union of India & Ors  
2020 SCC OnLine SC 990 

Background facts 

▪ The Petitioner, an agent for sale and distribution of lotteries, contends the levy of tax on lottery as 
per the definition of goods under Section 2(52) of Central Goods and Services Tax Act, 2017 (GST 
Act) as violative of Articles 14 of the Constitution of India. 

▪ In view of the above, the Petitioner prayed for quashing and setting aside the following: 

 The definition of ‘goods’ under Section 2(52) of the GST Act, Impugned Notifications 01/2017 
Central Tax (Rate) and the State Rate Notifications of the Respondent to the extent of tax on 
lottery. 

 Impugned Notifications 01/2017 Central Tax (Rate), 01/2017 Integrated Tax (Rate) 01/2017 and 
the State Rate Notification to the extent of tax on the face value of the lottery ticket without 
abating the prize money component of the lottery ticket. 

 Impugned Notifications 01/2017 Central Tax (Rate), 01/2017 Integrated Tax (Rate) 01/2017 and 
the State rate Notification to the extent of two different tax rates on face value of lottery ticket 
and further declare a uniform rate of 12% tax irrespective of the place it is sold after adjusting 
the price money component from the face value. 

▪ The Petitioner challenged the levy of tax on the following grounds: 

 Lottery cannot be considered as goods under the GST Act and, therefore, tax on lottery is ultra 
vires to the Constitution. 

 Article 366 (12) excludes actionable claims since it only refers to materials, commodities, and 
articles and, therefore, Section 2(52) of the GST Act is unconstitutional on the ground of hostile 
discrimination with regard to only three categories of actionable claims i.e. lottery, betting and 
gambling.. 

 The provisions of GST Act are self-contradictory in view of the definition of actionable claim as 
per definition of Transfer of Property Act, which includes only the claim and not the goods. 

 GST on face value of tickets is impermissible as the same includes prize money for the winners. 

 Further, Parliament does not enjoy an absolute power to make an inclusive definition of 
something to be taxed which is not taxable otherwise. 

▪ The Respondent refuted the Petitioner’s challenge on the following grounds: 

 Lottery is ‘res extra commercium’ and the writ petition filed by the petitioner is not 
maintainable. 

 The fact of not levying tax on other actionable claims apart from lottery, betting and gambling 
cannot be said to be discriminatory as an actionable claim is a movable property and goods in 
the wider sense. Further, definition of goods given under Article 366(12) of the Constitution is an 
inclusive definition. 

 Article 279A of the GST Council has approved the levy of GST on lottery tickets, hence, the 
inclusion of actionable claims in the definition of goods under section 2(52) is in keeping with 
the legislative and taxing policy and, therefore, levy of tax is neither violative nor 
unconstitutional. 

Issue at hand? 

▪ Whether GST can be levied on lottery tickets? 
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Decision of the Court 

▪ The Apex Court relying on H. Anraj v. State of Maharashtra14 held that the Writ Petition alleging the 
violation of Article 14, especially with respect to a Parliamentary Act, can very well be entertained 
under Article 32.  

▪ Additionally, relying on Builders' Association v. Union of India15, the Court dealt with expression of 
tax on the sale or purchase of goods in Entry 54 of the State List, which includes tax on the transfer 
of property in goods (whether as goods or in some other form), which has conferred power on the 
State Legislatures to levy tax.  

▪ In view of the submissions, the Apex Court held that the inclusion of actionable claim in definition of 
‘goods’ under Section 2(52) of GST Act is not contrary to the legal meaning of goods. The same is 
neither illegal nor unconstitutional. 

▪ The Constitution Bench judgment of SC in Sunrise Associates v. Government of NCT, Delhi16  laid 
down that lottery is an actionable claim as proposition of law. The observation cannot be said to 
be obiter dicta. Therefore, when Section 2(52) of GST Act has expanded the definition of goods by 
including actionable claim also, the said definition is in the line with the Constitution Bench 
pronouncement in Sunrise Associates (supra) and no exception can be taken to the definition of the 
goods as occurring in Section 2(52) to exclude lottery.  

▪ Further, stating that the definition of goods as occurring in Article 366(12) is inclusive definition and 
does not specifically excludes actionable claim from its definition.  By providing an inclusive 
definition of goods in Article 366(12), the Constitution framers never intended to give any restrictive 
meaning of goods. 

▪ In light of the aforementioned, definition of goods under Section 2(52) of the Act, 2017 does not 
violate any constitutional provision nor it is in conflict with the definition of goods given under 
Article 366(12). 

▪ Further, the power to make laws as conferred by Article 246A fully empowers the Parliament to 
make laws with respect to goods and services tax. 

▪ In conclusion, the impugned law is a law with respect to betting and gambling under Entry 34 and 
the impugned taxing section is a law with respect to tax on betting and gambling under Entry 62 and 
that it was within the legislative competence of the State Legislature to have enacted it.  

▪ Hence, the Petitioner cannot claim any fundamental right under Article 19(1)(g) in respect of such 
competitions, nor are they entitled to the protection of Article 301.  

▪ Further, while determining the taxable value of lottery, the prize money is not to be excluded for the 
purpose of levy of GST. 

▪ In view of the foregoing, the Petitioner is not entitled to reliefs as claimed in the writ petition. 

State of Jharkhand and Others v. Brahmputra Metallics Ltd, 
Ranchi & Anr  
2020 SCC OnLine SC 968 

Background facts 

▪ State of Jharkhand (Appellant) filed an appeal challenging the High Court judgment dated December 
11, 2019 wherein the High Court, while allowing the Brahmputra Metallics (Respondent) petition 
under Article 226, struck down State government’s notification in its Department of Commercial 
Taxes, giving prospective effect to the rebate/deduction from Electricity Duty offered under the 
Jharkhand Industrial Policy, 2012, which was issued in 2015. The High Court further directed 
retrospective effect of the notification from April 01, 2011.  

▪ The High Court in its impugned judgment further upheld the Respondent’s claim for rebate from 
Electricity Duty under Industrial Policy 2012 stating that State’s denial of the exemption is contrary 
to promissory estoppel.  

▪ The High Court, applying the doctrine of promissory estoppel, stated that promise was made by the 
State government to give the benefit of an exemption of 50% in Electricity Duty for a period of five 
years. Hence, directed the State to adjust the future liability of the respondent towards Electricity Duty. 

 

 
14 (1984) 2 SCC 292  
15 (1989) 2 SCC 645 
16 (2006) 5 SCC 603 

Our View 

This judgment is laudable since it 
lends further clarity of inclusion of 
‘actionable claims’ within the 
definition of ‘goods’ under the 
GST Act while lending credence 
to such inclusion with the 
constitutional realm and putting 
to rest the position in respect of 
the definition of the term ‘goods’ 
under the GST regime, which has 
been under challenge in the past.   
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▪ The Appellants challenged the impugned order on the following grounds: 

 The claims sought by the Respondent is only towards ‘auxiliary consumption’. In the absence of 
claim, the Assessing Officer could not have granted a concession to the Respondent. 

 The Respondent paid electricity duty without protest or demur, and the computation by the 
Assessing Officer was also accepted. 

 Returns filed by the Respondent were belated and an amount of INR 2000 was levied as penalty. 

 The assessment orders of FYs 2012-13 and 2013-14 caused no prejudice to the Respondent by 
the belated issuance of the notification since they were issued 11 and 12 months prior to the 
notification. 

 For FY 2011-12, it is not entitled in law to claim a rebate/deduction or adjustment in 
view of Clause 35.7(b) i.e. entitlement would ensue from the financial year following the date of 
production. Since the unit of the Respondent commenced commercial production in 2011, the 
doctrine of promissory estoppel cannot be extended ‘backwards in favor of the Respondent’. 

▪ The Respondent defended the appeal on the following grounds: 

 The prospective notification is in derogation to the promise by the State as it was required to 
issue the notification in 2012. 

 The claims could not have been exempted for the FYs 2011-12, 2012-13 and 2013-14 since the 
notification was issued in 2015 and that too with prospective effect. 

 Delay by itself in filing a Writ Petition may not defeat the claim unless the position of the 
Appellant has been so altered due to its inaction. The Appellant has neither pleaded nor argued 
any change in its position. 

Issue at hand? 

▪ Whether the Respondent is entitled to claim a rebate or deduction of 50% assessed towards 
electricity duty retrospectively for FYs 2011-12, 2012-13 and 2013-14? 

Decision of the Court  

▪ The Apex Court declined to interfere with the order of the High Court on the ground that delay in 
filing a Writ Petition by itself should not defeat the claim unless the position of the State has been so 
altered that it cannot be retracted on account of a lapse of time or the inaction of the Writ 
Petitioner.  

▪ Relying on State of Bihar v. Kalyanpur Cement Ltd17, the Court underlined that all departments 
and organizations are required to issue a follow-up notification to give effect to the policy within 
one month. In the present case, it is inconceivable that it could have taken the Appellant three years 
to issue the follow-up notification. Further, the Appellant cannot be permitted to rely on its own 
lapses in implementing its policy to defeat the just and valid claim of the Respondent.  

▪ The Apex Court further relying on Motilal Padampat Sugar Mills Co. Ltd. v. State of U.P18 and State of 
Punjab v. Nestle India Ltd19 made it clear that non-issuance of a notification was an arbitrary act of the 
Appellant that must be remedied by application of the doctrine of promissory estoppel, and that it 
would be unconscionable on the part of the Government to get away without fulfilling its promise. 

▪ The Apex Court applied the doctrines of legitimate expectation and promissory estoppel as there 
was a solemn representation by the Appellant in the above terms and it would be manifestly 
unfair and arbitrary to deprive industrial units within the State of their legitimate entitlement. 

▪ The Appellant’s notification negated the nature of the representation which was held out in the 
Industrial Policy 2012 with no justification for making the exemption prospective.  

▪ Further, the representation by the Appellant gave rise to a legitimate expectation to the Respondent 
that they would be offered a 50% rebate/deduction in electricity duty for the next five years. 
However, due to the failure to issue a notification within the stipulated time and by the grant of the 
exemption only prospectively, the expectation and trust in the Appellant stood violated. 

▪ Since the Appellant has offered no justification for the delay in issuance of the notification or 
provided no reasons for it being in public interest, the action is arbitrary and violative of Article 14 of 
the Constitution of India.  

▪ In conclusion, the Court held that the Respondent would be entitled to a rebate/deduction for the 
FYs 2012-13 and 2013-14 not FY 2011-12 as the entitlement ensues from the financial year following 
the commencement of production. 

 
17 (2010) 3 SCC 274 
18 ((1979) 2 SCC 409 : 1979 SCC (Tax) 144  
19 (2004) 6 SCC 465 

Our View 

The Apex Court premised its 
findings on the doctrines of 
promissory estoppel and 
legitimate expectation thereby 
rightly upholding the 
retrospectivity of government 
notifications, basis which private 
parties alter their position. This 
judgment is another feather in the 
Apex Court’s cap and settles the 
legal position regarding legal 
doctrines impacting illegitimacy 
of state action in respect of 
commercial effects on private 
parties. 
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SS Group Pvt Ltd v. Aaditiya J. Garg & Anr 
2020 SCC OnLine SC 1050 

Background facts 

▪ SS Group Pvt Ltd (Appellant) challenged the order of National Consumer Disputes Redressal 
Commission, New Delhi (National Commission) dated September 07, 2020.  

▪ Aditya J. Garg & Anr (Respondent) had booked the flats with the Appellant. Since the flats were 
allegedly not delivered on time, the Respondent filed consumer complaints before the National 
Commission claiming refund of money following which notices were issue to the Appellant on July 
13, 2020. However, the time of filing the written statement within 30 days, which could be extended 
for a further period of 15 days, expired on August 12, 2020 and August 27, 2020, respectively. In 
view thereof the National Commission on August 31, 2020 declined to take the written statement on 
record placing reliance on Constitution Bench decision of the Apex Court in New India Assurance Co. 
Ltd. v. Hilli Multipurpose Cold Storage (P) Ltd20. 

Issue at hand?  

▪ Whether Consumer Courts have the power to extend the time for filing the response to the 
complaint beyond 45 days?  

Decision of the Court  

▪ The Apex Court underlined that while the Constitution Bench in New India Assurance Co. Ltd clearly 
provided that no written statement is to be allowed to be filed beyond the period of 45 days as per 
Section 38 of the Consumer Protection Act, 2019, the Court placed reliance on In Re: Cognizance for 
Extension of Limitation and ordered that a period of limitation in filing 
petitions/applications/suits/appeals/all other proceedings, irrespective of the limitation prescribed 
under the general law or special laws whether condonable or not, shall stand extended w.e.f. March 
15, 2020. This was done in pursuant to the difficulties faced by litigants in filing their 
petitions/applications etc. on account of outbreak of the Covid-19 Virus. 

▪ Hence, exercising the Apex Court’s power under Article 142 read with Article 141 of the Constitution 
of India, the Apex Court declared that this order was a binding order within the meaning of Article 
141 on all Courts/Tribunals and authorities. 

▪ In view of the aforesaid, the Apex Court set aside the order passed by the National Commission and 
further directed that the written statement filed by the Appellant shall be taken on record and the 
matter shall thereafter be proceeded with expeditiously and in accordance with law. 

Pawan Gupta v. Experion Developers Pvt Ltd 
CC/286/2018 

Background facts 

▪ The appeal against the order of National Consumer Disputes Redressal Commission (NCDRC) has 
been filed by the Appellant, being the complainant therein, who purchased two flats in a project of 
the Opposite Party (Experion Developers).  

▪ The price of a particular unit was raised from INR 2,92,89,639 to INR 3,10,48,232 (due to an increase 
in the sale area). The agreement was signed on December 26, 2012 and the possession was to be 
given latest by December 26, 2016. The Complainant alleged that despite the payment of full 
amount, the Opposite Party failed to handover possession.  

▪ Hence, the Complainant directed the Opposite Party to handover the legal possession of the unit 
along with the amenities, pay 12% p.a. interest on the amount deposited for the delay in handing 
the possession, restrain the Opposite Party from imposing any additional charge in the price of the 
flats, refund amount collected for common areas along with 18% interest, etc. 

▪ The Complainant argued that: 

 There was delay of about six months even in executing the builder-buyer agreement which itself 
showed deficiency in service on the part of the Opposite Party. 

 Further, on December 27, 2018, only paper possession was offered, and actual possession was 
not handed over, which was due on or before December 26, 2016. 

 
20 (2020) 5 SCC 757 

Our View 

This judgment of the Apex Court 
settles the uncertainties in 
respect of the statutory limitation 
of filing legal 
proceedings/pleadings in the 
pending matters caused since the 
outbreak of the Covid-19 
pandemic. This is also in line with 
the directions of the Hon’ble Apex 
Court in Suo Motu Writ Petition 
(Civil) No.3 of 2020 titled ‘In Re 
Cognizance for Extension of 
Time’. 
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 Apart from other shortcomings, the Opposite Party unauthorizedly demanded INR 13,18,240 for 
excess area which was absent in the original agreement. 

 The Complainant was a ‘consumer’ under Section 2(1)(d) as per Consumer Protection Act 1986.  

▪ The Opposite Party countered that: 

 The delay was due to factors beyond the control of the Opposite Party. 

 The possession was offered only after obtaining the Occupation Certificate; therefore, it was a 
legal and valid possession and not a mere paper possession. 

 The Complainant is not a ‘consumer’ under Section 2(1)(d) as per Consumer Protection Act 1986 
and a pure investor. Hence, complaint itself is not maintainable. 

 The Complainant is required to pay additional amount as per the builder-buyer agreement, 
which contains a provision that the area may change up to 10%. Thus, there is no illegality in 
making a demand for the additional area. 

Issue at hand?  

▪ Whether builder can demand extra money on account of alleged increase in sale area? 

Decision of the Court 

▪ The NCDRC held that the real test for excess area would be that the Opposite Party should provide a 
comparison of the areas of the original approved common spaces and the flats with finally approved 
common spaces/buildings and the flats. Once the original plan is approved by the Competent 
Authority, the areas of residential unit as well as of the common spaces and common buildings are 
specified and super area cannot change until there is change in either the area of the flat or in the 
area of any of the common buildings or the total area of the project (plot area). Hence, demand for 
excess area was cancelled and the Opposite Party was directed by the NCDRC to send revised 
demand excluding for the demand of excess area without adding any new demand. 

▪ The NCDRC held that the Complainant was entitled to compensation for delay only up to 3 months 
beyond the offer of possession from the date of due possession in each case. Since a compensation 
of INR 7.50 per sq. ft. per month had been agreed between the parties for delay, it will be unfair to 
compensate the Complainant by ordering interest on the amount. The Opposite Party was further 
directed to pay the Complainant certain amount for mental agony and harassment.  

▪ However, since the possession had been offered after obtaining the Occupation Certificate, the 
same could not constitute delay.  

▪ The Apex Court dismissed the Appeal and upheld the decision of the NCDRC underlining that 
builder's demand for extra money on account of alleged increase in sale area was illegal.  

 

 

 

 

Our View 

The Apex Court settled the legal 
position in respect of variation of 
terms of a builder-buyer 
agreement pursuant to provision 
of such change stipulated in the 
agreement itself and its monetary 
implications while reiterating the 
already settled legal position in 
respect of dilution of the 
difference of an ‘investor’ and a 
‘consumer’. 
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