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DISPUTE RESOLUTION AND ARBITRATION UPDATE

RECENT JUDGEMENTS

VIJAY KARIA & ORS V. PRYSMIAN CAVI E SISTEMI SRL & ORS

2020 SCC ONLINE SC 177

= The appellants, Vijay Karia and others, were non-corporate shareholders of Ravin Cables Limited
(Ravin). On January 19, 2010, the appellants and Ravin entered into a joint JV Agreement with the
respondent, Prysmian Cavi E Sistemi SRL (Prysmian), a company registered under the laws of Italy.

= Under the JV Agreement, the respondent acquired a majority shareholding in Ravin. A dispute
arose between the appellants and Prysmian under the said agreement and the respondent
invoked arbitration against the appellants alleging breach of contract.

= The seat of the arbitration was London, UK. The arbitral award was made in four parts by a sole
arbitrator under the London Court of International Arbitration Rules (2014) (LCIA). It was held that
the appellants had committed several breaches of the JV Agreement and all counter claims of the
appellants were dismissed. Subsequently, before the tribunal passed the last part of the award,
the appellants challenged the appointment of the arbitrator on the grounds of impartiality and
independence. The LCIA court rejected this challenge on the ground that it was made beyond the
time period. The final part of the award was also passed against the appellants.

= The appellants did not challenge the award in the seat of the arbitration (London, UK). When the
award was sought to be enforced in India, the appellants objected to the enforcement under
Section 48 of the Arbitration and Conciliation Act, 1996 (Act) and approached the Supreme Court
of India (SC) under Article 136 of the Constitution of India.

= Whether the court can interfere with the enforcement of a foreign award?

= Whatis the scope of interference of the courts on the enforcement of a foreign arbitration award?
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Findings of the Court

SC reiterated the position held in Renusagar Power Plant Co. Ltd. v. General Electric Co.! that the
conditions such as violation of natural justice and ‘against public policy’ under Section 48 of the
Arbitration and Conciliation Act, 1996 (Act), for rejecting the enforcement of an award should be
given a narrow interpretation. In continuation of that philosophy, SC held that all grounds relating
to patent illegality appearing on the face of the award are outside the scope of interference with
international commercial arbitration awards made in India and foreign awards whose
enforcement is resisted in India. In this regard, SC made reference to its own decision in Ssangyong
Engineering & Construction Co. Ltd. v. National Highways Authority of India.?

Further, SC held that a failure to consider a material issue of the dispute or failure to give
opportunity to a party to present their case would not fall within Section 48(1)(b) of the Act unless
it is found that a material issue has been left untouched which goes to the root of the matter, in
which case the award can be set aside under Section 48(2)(b) of the Act.

The court also observed that unlike Section 37 of the Act, which allows appeals against orders
enforcing or setting aside arbitral awards, Section 50 of Part Il of the Act does not provide appeals
against such orders after objections to enforcement have been rejected in the first instance.

SC also directed its attention to the question of whether the court can still enforce the award in a
case where a claim under Section 48 of the Act is made out. Relying upon the word ‘may’ in Section
48 to connote that the court enjoys discretion to order or reject the enforcement of the award, it
decided that a court does not have discretion if a case affects the jurisdiction of the arbitral
tribunal or proves to be against public policy of India. The relevant court would have jurisdiction
only in cases where grounds affecting a party’s interest are made out and the court would then
have a choice to enforce the award.

SC observed that the New York Convention advocates a bias towards enforcement of an arbitral
award and that the burden of proof lies on the party challenging the award.

PRODDATUR CABLE TV DIGI SERVICES V. SITI CABLE NETWORK LTD.

O.M.P. (T) (ComM.) 109/2019 AND I.A. 17896/2019

Background facts

On August 03, 2015 Proddatur Cable TV DIGI Services (Petitioner) entered into a distribution
agreement with SITI Cable Network Limited (Respondent). Certain disputes arose between the
parties and subsequent efforts to amicably resolve the dispute failed.

The dispute resolution clause (Clause 13) of the distribution agreement provided that all disputes
would first be attempted to be resolved amicably, failing which the parties may resort to
settlement through arbitration by a sole arbitrator. The clause further provided for the
respondent to appoint the sole arbitrator within 30 days of invocation of arbitration, under the
Arbitration and Conciliation Act, 1996 (Act). The respondent went on to appoint a sole arbitrator
and notified the petitioner on November 28, 2018. On January 14, 2019, the petitioner raised its
objection to the appointment of the arbitrator.

Meanwhile, on November 26, 2019, the Supreme Court of India (SC) passed its judgment in Perkins
Eastman Architects DPC & Anr. v. HSCC (India) Ltd (Perkins Eastman),? where it held that an officer
of a company that is party to an arbitration agreement is barred from appointing an arbitrator
pursuant to item 5 of Schedule VII of the Act.

In the instant dispute, the petitioner, in view of the judgment in Perkins Eastman, requested the
arbitrator to discontinue to act as the arbitrator. The arbitrator rejected this request and stated
that it would continue to act as the arbitrator until there is a judicial mandate terminating her
appointment.

The petitioner approached the High Court of Delhi (HC) under Sections 14 and 15 of the Act
requesting termination of the mandate of the arbitrator and appointment of a new arbitrator.

1(1994) Supp (1) SCC 644
2 AIR 2019 SC 5041
3 AIR 2020 SC 59

Our view

As the seat of arbitration was London,
the appellants had the choice to
challenge any order of the LCIA in the
English courts. The appellants did not
make any such challenge and,
therefore, SC held that the allegation of
impartiality of the arbitrator was an
afterthought.

We believe that SC was right in making
a clear statement as to the appropriate
procedure of challenge to an arbitral
award and that challenge to
enforcement proceedings may be
construed as a desperate move by a
party. The SC has made a good
attempt at crystalizing the law on
resisting enforcement of foreign
awards in an effort to thwart tactical
challenges by award-debtors
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Issue at hand

Whether the judgment of the Supreme Court of India in Perkins Eastman will apply retrospectively
to arbitration proceedings that commenced before the judgment in Perkins Eastman was
pronounced?

Findings of the court

The Court considered the petitioner’s reliance on the judgment in Perkins Eastman. It discussed
the judgment in detail and observed that SC has stated that where only one party has a right to
appoint a sole arbitrator, its choice will always have an element of bias in determining the course
of dispute resolution. It held that a person who would be interested in the outcome of the dispute
must not have the power to appoint the arbitrator. The Court also observed that SC in Perkins
Eastman relied on its own earlier judgment in TRF Ltd v. Energo Engg. Projects Ltd,* which held
that the element of ineligibility was relatable to the interest that the appointing authority has in
the outcome of the dispute. This is how SC has laid down the test of ineligibility of unilateral
appointing authorities.

In light of the above, the Court, in the instant case, held that the respondent would be ineligible
to unilaterally appoint an arbitrator even though Clause 13 did not empower a particular official
of the respondent to appoint the arbitrator but gave the respondent company as a whole the right
to make the appointment. The Court held that an appointment made by a collective vote of the
directors of the respondent would still fall under the ineligibility criteria pronounced in the
referred cases of the Supreme Court.

NDTV LTD v. DEPUTY COMMISSIONER OF INCOME TAX, CIRCLE-18(1),
NEW DELHI & ANR.

W.P. (C) 9120/2015

Background facts

The Assessee (National Delhi Television Ltd — NDTV), an Indian company, and its UK-based
subsidiary NDTV Network Plc, U.K (NNPLC) were subject to proceedings under the Income Tax Act.
The Assessee submitted an income tax return for FY 2007-08, i.e. AY 2008-09 on September 29,
2008 declaring a loss, which return was processed under Section 143 of the Act. This was selected
for scrutiny and a notice was sent to the assessee under Section 143(1) after selection under
Section 143(2). The case was taken up for consideration and the final Assessment Order was
passed on August 03, 2012.

The Assessing Officer (AO) had issued notices to NDTV on May 31, 2015 under Section 148 of the
Act on the ground of escapement of income from assessment and proposing an addition of INR
642 crores to its account, arising mainly from step-up coupon bonds of USD 100 million, issued in
July 2017 by NNPLC through the Bank of New York for 5 years. The AO passed an order under
Section 281B on September 14, 2015 provisionally attaching the immovables, non-current
investments and refund due to Assessee worth INR 19.88 crores. The Assessee filed its objections
to the said reasons on August 27, 2015 which were rejected vide an Order dated November 23,
2015.

The AO held in its Order dated September 14, 2015 that NNPLC had virtually no financial worth,
no business of the name and therefore it was unbelievable that it could have issued convertible
bonds of USD 100 million, unless the repayment along with interest was secured. This was secured
only because of the Assessee agreeing to furnish guarantee in this regard. Though the Assessee
had never actually issued such guarantee, the AO was of the view that the subsidiary of the
Assessee could not have raised such a significant amount without having this assurance from the
Assessee.

The Section 148 notice and the Order dated November 23, 2015 was challenged by the Assessee
by way of a WP/11638/2015 and Order dated September 14, 2015 under Section 281B was also
assailed in WP/9120/2015 in the Delhi High Court (HC). The facts being common, the HC disposed
of both the Writs vide common order dated August 8, 2017 in favour of the Revenue which was
further challenged by the Assessee before the Supreme Court.

4(2017) 8 sCC 377

Our view

In our view, this judgment has
strengthened the law as laid down in
Perkins Eastman and TRF which held
that empowering a party to a dispute

to appoint the arbitrator would result
in appointment of a biased arbitrator
who would, arguably, have only the
interest of the appointing party in
mind.
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Issues at hand

Whether it can be said that the Revenue had a valid reason to believe that undisclosed income
had escaped assessment in the facts and circumstances of this case?

Whether the Assessee did not fully disclose all material facts pending the original assessment
which led to the finalization of the assessment order and undisclosed income escaping detection?

Whether the notice dated March 31, 2015 along with reasons communicated on August 04,2015
could be termed to be a notice invoking the provisions of the second proviso to Section 147 of the
Act and a proper notice in law?

Findings of the Court

With regards to firstissue SC observed that an AO can only re-open an assessment if he has ‘reason
to believe’ that undisclosed income has escaped assessment. Mere change of opinion is
insufficient standard for ‘reason to believe’ under Section 147 of the IT Act. The AO argued that
subsequent facts which had come to the knowledge were considered to decide whether the
assessment proceedings would be reopened or not. SC held that when the notice is issued, the
AO is only to have a prima facie view and the material disclosed in assessment proceedings for
subsequent years was sufficient to form such a view.

The main ground raised by the Revenue was that the Assessee did not disclose as to who had
subscribed what amount and its relationship with the Assessee. As far as the first part was
concerned it does not appear to be correct. The records reflect that on April 08, 2011 NNPLC had
sent a communication to the Deputy Director of IT (Investigation), wherein it had not only
disclosed the names of all the bond holders but also their addresses and the number of bonds
along with the total consideration received. This chart forms part of the assessment orders dated
August 03, 2012 in the case of NDTV Labs Ltd. and NDTV Lifestyle Ltd. The aforesaid Orders were
passed by the same officer who had passed the assessment order in the case of the Assessee on
the same date itself. Therefore, the information was available with the Revenue. The SC relied
upon Calcutta Discount v. Income Tax Officer and Anr> which articulates the criteria of full
disclosure and held that the Assessee had fully and truly disclosed all material facts necessary for
the assessment and therefore the Revenue cannot take benefit of the extended period of
limitation of 6 years.

The SC observed that the notice sent on March 31, 2015 only spoke about first proviso to Section
148. The reasons communicated to the Assessee on August 04, 2015 mention 'reason to believe'
and non-disclosure of material facts. There is no reference to the second proviso either in the
notice or even in the reasons supplied on August 04, 2015. It is only while rejecting the objections
of the Assessee that a reference has been made to the second proviso in the order of disposal of
objections dated November 23, 2015. The SC relied on Mohinder Singh Gill and Anr. v. The Chief
Election Commissioner, New Delhi and Ors.® and concluded that the Revenue cannot rely upon the
second proviso because the notice was silent in this regard.

The court held that this was not fair/proper procedure. If not in the first notice, at least at the time
of furnishing the reasons the Assessee should have been informed that the Revenue relied upon
the second proviso. The Assessee must be put to notice of all the provisions on which the revenue
relies upon. In case the Revenue had issued a notice to the Assessee relying upon the second
proviso, the Assessee would have had a chance to show that it was not deriving any income from
any foreign asset or financial interest in any foreign entity, or that the asset did not belong to it or
any other ground which may be available. The Assessee cannot be deprived of this chance while
replying to the notice.

The SC formed a view that the impugned notice and reasons given did not conform to the
principles of natural justice and the assessee did not get an adequate opportunity to reply to the
allegations. However, it stated that the Revenue can send a fresh notice invoking the second
proviso to Section 148, if permissible under law, and then the parties will be at liberty to raise all
contentions with regards to its validity.

> AIR 1961 SC 372
6(1978) 2 SCR 272

Our view

While the scope and effect of a
reopening of assessment is still
muddled even after various judgments
of the SC and High courts, the instant
judgment will clear the air on the
reopening concept. The SC has further
cemented the position of law under
Section 147 and a proper notice under
Section 148 with all the invoked
sections and provisos (as well) to be
mentioned mandatorily. This will
promote better practice directives to
be abided by the Revenue in order to
give an Assessee due benefits of
principles of natural justice. The failure
of doing so will make the notices bad in
law.

Further, one of the points of discussion
is the filing of the Writ against the
Assessment Order where an alternative
remedy is available. The Act provides a
complete machinery for obtaining any
relief in respect of any illegal orders
passed by the Revenue. As a general
principle of litigation, an assessee
cannot be permitted to invoke the
jurisdiction of the HC under Article 226
of the Constitution without exhausting
the said remedies under the Act such
as an appeal to the Commissioner of
Income Tax (Appeals). However, this
principle of alternate remedy is not
applicable to a case where the AO has
not followed the guidelines as laid
down.
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BOARD OF TRUSTEES OF THE PORT OF MUMBAI V. NIKHIL N GUPTA & ANR.

(2015) 10 SCC 139

Background facts

The Port Trust had leased the suit premises to the predecessor of Respondent for a period of 10
years commencing from January 01, 1943. The Respondents were occupying the said premises
beyond the period of the lease which expired on December 31, 1952 and continued to occupy the
premises without renewing the said lease.

An eviction suit came to be filed by the Port Trust against the Respondents and a decree for
eviction was passed against the Respondents. The Respondents appealed against the said decree
but the same was dismissed. The Respondents preferred a Writ Petition challenging the order
dismissing the appeal which came to be dismissed as well. An SLP was filed before the Supreme
Court (SC) which was also dismissed on January 27, 2006. The Respondents in the said SLP prayed
for a years’ time to vacate the suit premises by furnishing an undertaking within four weeks from
the date of the dismissal order in SLP.

The Respondents continued to occupy the premises till August 25, 2015. The Port Trust filed an
execution proceeding in respect of the eviction decree but the same could not be executed as the
suit premises was occupied by third parties. The Respondents at the time of giving undertaking in
SLP before SC never contended that the suit premises were occupied by third parties. Thus, the
present contempt proceedings came to be filed by the Port Trust against the Respondents.

Issues at hand

Whether the Respondents are in contempt of the order of the Supreme Court?

Whether the obstructionists have right to continue to occupy the said premises?

Findings of the Court

SC held that the principle relating to contempt of court was clear and the definition of the ‘civil
contempt’ includes wilful breach of an undertaking given to a court. The breach of solemn
undertaking given to court is a serious matter and will have to be sternly dealt with.

SC also held that at the time when the SLP was dismissed granting time to Respondent for
vacating the suit premises, Respondents supressed and never raised a plea that there are third
parties in occupation of the building which is standing on the suit premises and that they cannot
be removed from the building.

The Court even held that as per the Lease deed the terms were clear that at the expiration or
sooner determination of term of the lease, the Lessee (i.e the Respondents) shall remove the
building standing on the demised land and in the event quietly deliver up to the trustees the
said demised premises together with building thereon in good condition. The court held that as
per the terms of the lease and the undertaking given, the Respondents are bound to hand over
vacant possession of the land as well as the building standing thereon.

The Court further held that it was not known as to how the obstructionist could claim their
occupation of the premises on their own right. The SC further observed that it took nearly three
decades for the Petitioner to obtain the decree of eviction.

The SC notwithstanding the objections filed by the Respondent directed the executing court to
issue warrant of possession and directed the bailiff to remove all the obstructionists and hand
over vacated possession to the Petitioner.

BANK OF BARODA V. KOTAK MAHINDRA BANK

CiviL APPEAL NoO. 2175 oF 2020

Background facts

Bank of Baroda (Appellant) filed a suit against Vysya Bank (Respondent) which was predecessor
of Kotak Mahindra Bank for recovery of dues on April 04, 1993 in London. The suit was decreed
by the High Court of Justice, Queen’s Bench, Divisional Commercial Court of London (London
Court) on February 20, 1995 and a decree for USD 1,267,909.26 along with interest thereon was
passed in favour of the Appellant Bank. This decree was not challenged and, thus, became final.

Our view

Albeit the present matter was about
the contempt of court committed by
the Respondents by breaching their
own undertaking, the Apex Court has
rightfully noted the tiresome process of
execution of a decree pertaining to an
immovable property. SC correctly held
that having litigated against the
Respondents for years to get its own
premises back, the Petitioner cannot
be expected to now institute
proceedings against obstructionists
who have no independent right to
occupy the premises. The said finding
fortifies the reason behind the passing
of decree and its execution to be given
priority, instead of allowing litigation to
go on for years.
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On August 05, 2009, Appellant filed an execution petition (14 years after the decree was passed
by the London Court) in terms of Section 44A read with Order 21 Rule 3 of the Code of Civil
Procedure, 1908 (CPC) for recovery of INR 16,43,88,187.86. The Additional City Civil & Sessions
Judge, Bangalore dismissed the execution petition as it held to be time-barred in terms of Article
136 of the Limitation Act, 1963 and that it should have been filed within 12 years of the decree
being passed by the London Court. The Appellant approached the High Court, which vide
judgment dated November 13, 2014 upheld the view of the trial court.

Issues at hand

Does Section 44A of the CPC merely provide for the manner of execution of foreign decrees or
does it also indicate the period of limitation?

What is the period of limitation for executing a decree passed by a foreign court of a reciprocating
country in India?

From which date the period of limitation will run in relation to a foreign decree (passed in a
reciprocating country) sought to be executed in India?

Findings of the Court

The Supreme Court has held that Section 44A of the CPC only enables the District Courts to
execute the decree and that the District Courts shall follow the same procedure as it follows while
executing the Indian decree, however, it does not lay down or indicate the period of limitation for
filing an execution petition.

The limitation period for executing a decree in India passed by a foreign court (from a
reciprocating country) will be the limitation period as prescribed under the reciprocating foreign
country, which will, however, be subject to the decree being executable in terms of Section 13 of
the CPC.

The period of limitation would start running from the date the decree was passed in the foreign
court of reciprocating country. It further held that if the decree holder takes steps-in-aid to
execute the decree in the causa country’, and the decree is not fully satisfied, then the decree
holder can file an execution petition in India within a period of 3 years® from the finalization of
the execution proceedings in the causa country.

SHRI CHAND CONSTRUCTION AND APARTMENTS PVT LTD V. TATA
CAPITAL HOUSING FINANCE LTD

2020 SCC ONLINE DEL 472

Background facts

In a civil suit filed by the Plaintiff, the matter was adjourned for failure of the Plaintiff to serve
copies of three pages of the plaint along with a complete set of documents on the Defendant. In
the meanwhile, the Defendant while expressing its desire to file an application under Section 8 of
the Arbitration and Conciliation Act, 1996 (Act), failed to do so apart from its failure to file its
written statement and its right to file the written statement was subsequently closed.

The Defendant impugned the said order closing its right to file the written statement which was
subsequently allowed by the Division Bench and the Defendant was granted time to file its written
statement by a certain date. However, the Defendant, prior to such date, filed an application
under Section 8 of the Act which was the subject matter of challenge by the Plaintiff in the present
suit.

Issues at hand

Whether supplemental proceedings arising out of cause of action before the time for filing of the
written statement in a civil suit, such as appeals against the interim order closing the right of the
Defendant to file its written statement, constitute a waiver of its right to file an application under
Section 8 of the Act?

7 Country where the decree was issued.

Our view

This ruling puts an end to the grey area
of applicable limitation period for
executing a foreign decree in India.

Though the Apex Court has upheld the
orders passed by the subordinate
courts, however, different reasons
have been given for holding that the
limitation period for filing an execution
petition has expired in view of the fact
that the applicable law of limitation
shall be as per the law of the causa
country.

This judgment holds much relevance
for the increasing number of cross-
border disputes that have started to
crop up, as it categorically indicates to
the decree holder as to when the
limitation clock starts to tick, this being
the date on which the decree is passed
in the causa country. It gives the
decree holder a clear timeline that
must be followed in order to avoid its
execution petition to be time-barred
before the Indian courts.

8 The Apex Court is of the view that such an execution application (foreign decree from a reciprocating country) will be an application

covered under Article 137 of the Limitation Act and in view of that, the applicable limitation would be 3 years.



Page 7

Whether the time for filing application under Section 8 of the Act gets extended with extension of
time to the Defendant to file its written statement in a civil suit?

Whether the court, being competent to ascertain the validity of the arbitration agreement forming
the basis of the application under Section 8 of the Act, can deny reference to arbitration on a
subsequent change in eligibility/status of the parties to seek reliefs under provisions of separate
special acts such as the SARFAESI Act, and whether such change affects the validity of the
arbitration executed prior in point in time?

Findings of the Court

The Delhi High Court (HC) while relying on the judgments of the Supreme Court of India held that
the legislative intent under Section 8 of the Act is that the application should be filled not later
than the date of submitting his written statement, which was not the present case. HC further
held that the Defendant could not have filed application under Section 8 of the Act before or
without challenging the order which closed its right to file its written statement. It further
observed that once the Division Bench extended the time of the Defendant to file its written
statement to the suit, it has to be held that the time for filing application under Section 8 of
the Act also stands extended.

Since the Defendant confirmed that his claim is covered under the purview of the SARFAESI Act
and that he has options of recovery under the said Act, which was a subsequent development that
occurred after the execution of the Agreement containing the arbitration, it was not possible to
segregate the claims of the parties, with the claims of the Plaintiff being amenable to arbitration
while the claims of the Defendant against the Plaintiff being subject to the provisions of the
SARFAESI Act, since the same will be contrary to the public policy prohibiting splitting up of
claims and causes of action as enshrined in the provisions of the CPC and would result in
multiplicity of proceedings with possibly contradicting findings on disputes between the parties.

The HC held that the present case was based on the plaintiff’s claim for damages on account not
returning the security in the form of title deeds of immovable property of the plaintiff as per the
loan agreement executed between the parties, the said issue was not covered within the purview
of the dispute resolution clause in the Agreement. The words ‘unless it finds that prima facie no
valid arbitration agreement exists’ by way of amendment in the Act w.e.f. October 23, 2015
entitled the court to adjudicate the question of validity of the Arbitration Agreement. In view of
the Defendant’s admission of being subsequently covered within the purview of the SARFAESI Act,
the Delhi High Court held the arbitration agreement in the present case not to be valid.
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Our view

In our opinion, the judgment is
persuasive and the Court has rightly
rendered findings on the invalidity of
unilateral arbitration agreements
invocable at the option of one of the
parties and not the other. At the same
time, the HC should have clarified the
manner of change in validity of an
executed arbitration agreement by a
subsequent change in position of the
parties and the impact of such
subsequent developments on the
cause of action, which may have
accrued prior to such change of status
of a party.
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